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Board of Canal Commissioners of Pennsylvania, Plaintiffs in 
Error v. THE COMMONWEALTH OF PENN’A. 


The contracts designed to be protected by the 10th section, article 1st of the 
constitution of the United States, are contracts by which perfect rights, cer-° 
tain, definite, fixed private rights of property, are vested. 

The selection by a sovereign State, of officers, who are nothing more than 
agents for effectuating the public purpose of the State, is matter of public 
convenience or necessity, and so, too, are the periods for the appointment of 
such agents; but neither the one or the other of these arrangements can 
constitute any obligation to continue such agents for the terms designated in 
their appointments or to re-appoint them, after the measures which brought 
them into being shall have been found useless, shall have been fulfilled, or 
shall have been abrogated as detrimental to the well being of the public. 

Such appointments are not ‘ contracts” within the meaning of the constita- 
tion, but are measures, or engagements adopted or undertaken by the body poli- 
tic or State government, for the benefit of all; and, from the necessity of the 
case, and according to universal understanding, to be varied, or discontinued 
as the public good shall require. 

The services rendered by public officers do not partake of the nature of con- 
tracts. The stipulated allowance, whether annual, per diem, or particular 
fees for particular services, except where (as in the case of certain Judicial 
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officers) the constitution directs otherwise, depends on the will of the law 
makers, who can and do change them, from time to time, as they conceive 
just and right. 

5. Anact of the Pennsylvania Legislature of 28th January, 1836, directed the 
Governor to appoint Canal Commissioners annually on the Ist February, and 
fixed their compensation at $4 per day, each. On the Ist Feb., 1843, the 
plaintiffs in error were appointed and took upon themselves the duties of Ca- 
nal Commissioners. On 18th April, 1843, an act passed giving the election 
of these officers to the people, and reducing their compensation to $3 per 
day; the act to take effect on the 2d Tuesday in January 1844, before the ex- 
piration of the year for which the plaintiffs in error had been appointed.— 
Held, That this was a constitutional exercise of power. 


Mr. Justice DANTEL, delivered the opinion of the Court. 

This is a writ of Error to the Supreme Court of the State of 
Pennsylvania, under the 25th section of the Judiciary act of 
1789—for the purpose of revising a judgment rendered by the 
court above mentioned at the May Term of that court in the 
year 1848, against the plaintiffs in error, in a certain action of 
assumpsit instituted against those plaintiffs on behalf of the 
Commonwealth of Pennsylvania. 


By authority of a statute of Pennsylvania of the 28th of Jan- 
uary, 1836, the plaintiffs in error were by the Governor of the 
State appointed to the place of Canal Commissioners ; and by 
the same statute, the appointment was directed to be made an- 
nually on the first day of February ; and the compensation of 
the commissioners regulated at four dollars per diem each.— 
Under this law the plaintiffs in error, in virtue of an appoint- 
ment of the Ist of February, 1843, accepted and took upon them- 

- selves the office and duties of Canal Commissioners. By a sub- 
sequent statute, viz, of the 18th April, 1843, the appointment 
of Canal Commissioners was transferred from the Governor to 
the people, upon election by the latter, and the per diem allow- 
ance to be made to all the commissioners was by this law re- 
duced from four to three dollars, to take effect with the opera- 
tion of the law on the second Tuesday of January following its 
passage, that is, on the second Tuesday of January in the year 
1844. Upon a settlement of their account as Canal Commis- 
sioners made before the Auditor General of the State, the plain- 
tiffs in error out of money of the State then in their hands, 
claimed the right to retain compensation for their services at 
the rate of four dollars per diem, for the full term. of twelve 
months from the date of their appointment by the Governor ; 
whilst for the State on the other hand, it was refused to allow 
that rate of compensation, beyond the 18th of April, 1843, the 
period of time at which the new law went into operation, and at 
which the tenure and the emoluments of the appointment were 
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changed. In consequence of this difference, and of the refusal 
of the plaintiffs in error to pay over the balance appearing 
against them on the account as stated by the Auditor General, 
an action was instituted and a judgment obtained for that bal- 
ance against them in the name of the State, in the Court of 
Common Pleas of Dauphin county. This judgment having been 
carried by writ of error before the Supreme Court, was there 
affirmed, and from that tribunal as the highest in the State, 
this cause is brought hither for revision. 

The grounds on which this court is asked to interpose be- 
tween the judgment on behalf of the State and the plaintiffs in 
error, are these. That the appointment of these plaintiffs by 
the Governor of Pennsylvania, under the law of January 28th, 
1836, was a positive obligation or contract on the part of the 
State to employ the plaintiffs for the entire period of one year, 
at the stipulated rate of four dollars per diem; and that the 
change in the tenure of office and in the rate of compensation 
made by the law of April 18th, 1843, (within the space of one 
year from the Ist of February, 1843,) was a violation of this 
contract, and therefore an infraction of the 10th section of ar- 
ticle 1st of the Constitution of the United States. In order to 
determine with accuracy whether this case is within the just 
scope of the constitutional provision which has thus been in- 
voked, it is proper carefully to consider the character and re- 
lative positions of the parties to this controversy, and the na- 
ture and objects of the transaction which it is sought to draw 
within the influence of that provision. 

The high conservative power of the Federal Government here 
appealed to,*is one necessarily involving enquiries of the most 
delicate character. The States of this Union consistently with 
their original sovereign capacity, could recognize no power to 
control either their rights or obligations beyond their own sense 
of duty or the dictates of natural or national law. When there- 
fore they have delegated to a common arbiter amongst them, 
the power to question or to countervail their own acts or their 
own discretion in conceded instances, such instances should fall 
within the fair and unequivocal limits of the concession made. 
Accordingly has it been repeatedly said by this court, that to 
pronounce a law of one of the sovereign States of this Union to 
be a violation of the constitution, is a solemn function, demand- 
ing the gravest and most deliberate consideration ; and that a 
law of one of the States should never be so denominated, if it 
can upon any other principle be correctly explained. Indeed 
it would seem that if there could be any course of proceeding 
more than all others calculated to excite dissatisfaction, to 
awaken a natural jealousy on the part of the States, and to 
estrange them from the federal government, it would be the 
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practice for slight and insufficient causes, of calling on those 
States to justify before tribunals in some sense foreign to them- 
selves, their acts of general legislation. And the extreme of 
such an abuse de appear to exist, in the arraignment of 
their control over officers and subordinates in the regulation 
of their internal and exclusive polity; and over the modes 
and extent in which that polity should be varied to meet the ex- 
igencies of their peculiar condition. Such an abuse would pre- 
vent all action in the State Governments, or refer the modes 
and details of their action to the tribunals and authorities of the 
federal government. These surely could never have been the 
legitimate purposes of the federal constitution. The contracts 
designed to be protected by the 10th section, article 1st of that 
instrument, are contracts by which perfect rights, certain defin- 
tte fixed private rights of property, are vested. These are clear- 
ly distinguishable from measures or engagements adopted or 
undertaken by the body politic or state government for the 
benefit of all, and from the necessity of the case, and according 
to universal understanding, to be varied or discontinued as the 
public good shall require. The selection of officers who are 
nothing more than agents for the effectuating of such public 
purposes, is matter of public convenience or necessity, and so too 
are the periods for the appointment of such agents; but neither 
the one nor the other of these arrangements can constitute any 
obligation to continue such agents or to re-appoint them, after 
the measures which brought them into being shall have been 
found useless, shall have been fulfilled or shall have been ab- 
rogated as even detrimental to the well being of the public.— 
The promised compensation for services actually performed and 
accepted, during the continuance of the particular agency, may 
undoubtedly be claimed both upon principles of compact and of 
equity ; but to insist beyond this on the perpetuation of a pub- 
lic policy either useless or detrimental, and upon a reward for 
acts neither desired nor performed, would appear to be re- 
concilable with neither common justice nor common sense.— 
The establishment of such a principle would arrest necessarily 
every thing like progress or improvement in government ; or if 
changes should be ventured upon, the government should have 
to become one great pension establishment on which to quarter 
a host of sinecures. It would especially be difficult if not im- 
practicable in this view, ever to remodel the organic law of a 
State, as constitutional ordinances must be of higher authority 
and more immutable than common legislative enactments, and 
there could not exist conflicting constitutional ordinances under 
one and the same system. It follows then upon principle, that 
in every perfect or competent government, there must exist a 

eneral power to enact and to repeal laws; and to create, and 
change or discontinue the agents designated for the execution 
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of those laws. Such a power is indispensable for the preserva- 
tion of the body politic, and for the safety of the individuals of 
the commuuity. It is true, that this power or the extent of its 
exercise, may be controlled by the higher organic law or con- 
stitution of the State, as is the case in some instances in the 
State constitutions, and as is exemplified in the provision of the 
federal constitution relied on in this case by the plaintiff in er- 
ror, and in some other clauses of the same instrument; but 
where no such restriction is imposed, the power must rest in the 
discretion of the government alone. The constitution of Penn- 
sylvania contains no limit upon the discretion of the Legislature 
either in the augmentation of diminution of salaries, with the 
exceptions of those of the Governor, the Judges of the Supreme 
Court, and the Presidents of the several courts of Common 
Pleas. The salaries of these officers cannot by that constitu- 
tion be diminished during their continuance in office. Those of 
all other officers in the State are dependent upon legislative dis- 
cretion. We have already shewn, that the appointment to, and 
the tenure of an office created for the public use, and the regu- 
lation of the salary affixed to such an office, do not fall within 
the meaning of the section of the constitution relied on by the 
plaintiffs in error: do not come within the import of the term 
contracts, or in other words, the vested, private personal rights 
thereby intended to be protected. They are functions appro- 
priate to that class of powers and obligations, by which govern- 
ments are enabled, and are called upon to foster and promote the 
general good, functions therefore which governments cannot be 
presumed to have surrendered, if indeed they can under any 
circumstancés be justified in surrendering them. This doctrine 
is in strictest accordance with the rulings of this court in many 
instances, from amongst which may be cited its reasoning in the 
important and leading case of the Charles River Bridge vs. The 
Warren Bridge in the 11 of Peters’ Reports, and in the case of 
the State of Maryland vs. The Baltimore and Ohio Rail Road 
Company, in the 3d of Howards’ Reports,—to which might be 
added other decisions upon claims to monopoly as ferry privi- 
leges, in restraint of legislative action for public improvement 
and accommodation. In illustration of the doctrine here laid 
down, may also be cited the very elaborate opinion of the Su- 
preme Court of New York, in the case of The People vs. Mor- 
ris, reported in 13 Wendell, p. 325. The precise question be- 
fore us appears to have been one of familiar practice in the 
State of Pennsylvania, so familiar indeed, and so long acqui- 
esced in, as to render its agitation at this day somewhat a sub- 
ject of surprise ; and the reasoning of the Supreme Court upon 
it in the case of the Commonwealth vs. Bacon, 6 Ser. Rawle, 
332, is at once so clear and compendious, as to render it well 
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worthy of quotation here: ‘ These services,’ (says DUNCAN Jus- 
tice in delivering the opinion,) ‘rendered by public officers, do 
not in this particular partake of the nature of contracts, nor 
have they the remotest affinity thereto. As to a stipulated al- 
lowance, that allowance whether annual, per diem, or particular 
fees for particular services, depends on the will of the law 
makers ; and this whether it be the Legislature of the State, or 
a municipal body empowered to make laws for the government 
of a corporation. This has been the universal construction, and 
the constitution puts this question at rest in the provision for 
the salary of the Governor, and Judges of the Supreme Court, 
and of the President of the courts of Common Pleas. The Goy- 
ernor is to receive at stated times for his services, a compensa- 
tion which shall neither be increased nor diminished during the 
period for which he shall have been elected. The Judges and 
Presidents shall at stated times receive for their services an 
adequate compensation to be fixed by law, which shall not be 
diminished during their continuance in office. These provisions 
are borrowed from the constitution of the United States. It is 
apparent that the compensation of the Governor and Judges is 
a matter of constitutional provision—that of all other officers is 
left open to the Legislature. The allowances, the compensa- 
tion, the salary, the fees of all other officers and members of 
the Legislature, depend on the Legislature who can, and who 
do change them, from time to time, as they conceive just and 
right.” 

°30 in the case of the Commonwealth vs. Mann, 5 Watts and 
Sergeant, p. 418, the court say, “that if the salaries of Judges 
and their title to office could be put on the ground of contract, 
then a most grievous wrong has been done them by the people, 
by the reduction of a tenure during good behaviour, to a tenure 
for a term of years. The point that it is a contract, or par- 
takes of the nature of a contract, will not bear the test of ex- 
amination.’’ And again, in the case of Barker vs. The City of 
Pittsburg, the court declare it as the law, “that there is no 
contract express or implied for the permanence of a salary, is 
shewn by the constitutional provision for the permanence of the 
salaries of the Governor and Judges as exceptions.” 4 Barr 
Pa. State Reports, p. 51. We consider these decisions of the 
State Court as having correctly expounded the law of the ques- 
tion involved in the case before us—as being concurrent with 
the doctrines heretofore ruled and still approved by this court 
—concurrent too with the decision of the Supreme Court of 
Pennsylvania now under review, which decision we hereby ad- 
judge and order to be affirmed. 

J. M. Porter, Esq., of Easton, for Plaintiffs in Error. 
Hamilton Alricks, Esq., of Harrisburg, for the State of Penn- 

sylvania. 
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In the Surrogate’s Court of the County of N. Y. 
IN THE MATTER OF THE WILL OF MARY MATILDA VAN WERT. 


A married woman, being also an infant, executed a will in 1844, under a power 
given to her by her father’s will to dispose of certain property by will in 
case of her decease without issue. In 1849, being still a feme covert, though 
of full age, she executed a proper will, conformably to the New York statute 
of April 11, 1849. Held, that the latter will revoked the former, so far as 
the former was duly executed, and that the last must be established as a 
valid will of real and personal estate. 


5 +" ena appeared for Merit Van Wert, who propounds 
the will. 

Mr. Daniel Lord, for James Milton Benedict and Theodore 
Hudson Benedict. 

The facts of this case are fully set forth in the opinion of the 
Surrogate, Hon. A. W. BRapForp. 

In this case, John Sherwood propounded for probate, an in- 
strument dated November 25, 1844. Merit Van Wert having 
subsequently also offered for proof, as the last will and testa- 
ment of the deceased, another paper dated June 28, 1849, I 
found it necessary to order both applications to be consolidated 
tried and heard as one proceeding. 

The instrument executed in 1844 purports to have been made 
under a power given to the decedent by the will of James Ben- 
edict, her father, to dispose of certain property in case of her 
decease without issue, ‘by her last will and testament, or wri- 
ting in nature thereof, executed under hand and seal in the 
presence of one or more competent witnesses, notwithstanding 
coverture.”’ The decedent was born June 17, 1824, and when 
she attempted to execute this power in 1844, was an an infant 
and a feme covert. The paper executed in 1849, purports to 
be a proper will. The decedent was at that time of full age, 
though a feme covert. By the act of the State of New York, 
amending “the act for the more effectual protection of the 
property of married women,” passed April 11, 1849, any 
‘married female” is authorized to ‘devise real and personal 
property, and any interest and estate therein, and the rents, 
issues and profits thereof, in the same manner and with like 
effect, as if she were unmarried.’’ This act substantially re- 
peals the restrictions contained in the Revised Statutes of the 
State of New York, against the validity of a will by a married 
woman, in regard to real (2 Rev. Stat. 57, § 1), and personal 
estate (2 Rey. Stat. 60, § 21). It removes a personal disabili- 
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ty, and I do not understand that the power given to devise, is 
limited to subsequently acquired property. If it were, however, 
inasmuch as the capacity exists to make a will, when the will of 
a feme covert made subsequently to the passage of the act is 
properly proved, it is my duty to admit it to probate, leaving 
to the proper tribunals to determine, as occasion may arise, 
what property passes by it. The will made by Mrs. Van Wert 
in June, 1849, ought therefore, notwithstanding her coverture, 
to be admitted to proof as a valid will, subject to the single re- 
servation, whether I must so admit it alone, or in connection 
with the instrument executed in 1844. 

The will of 1844 professes to be made in execution of a pow- 
er. Such wills have a peculiar operation, working not only an 
execution of the power, but also in many respects partaking of 
the qualities of a will, and being subject to the same general 
rules of construction. (The Duke of Marlborough vs. Lord 
Godolphin, 2 Vesey, Sen. 76; Southby vs. Stonehouse, ib. 610.) 
The same formalities are requisite to their valid execution, and 
they are to be proved in the same manner as an ordinary will. 
Where a power of appointment over personal property is to be 
exercised by will, it has long been the established usage of the 
English Court of Chancery not to receive any paper purporting 
to be a testamentary execution of such a power, unless it be 
first admitted to probate. Jones vs. Jones, 3 Meriv. 161; Dou- 
glass vs. Cooper, 3 M. & K. 378; Stevens vs. Bagwell, 15 Ve- 
sey, 140, 153; 1 Jarman on Wills, 23. The reason of the rule 
is, that, whether a paper be testamentary or not, is exclusively 
for the Keclesiastical Courts to determine. Other tribunals may 
decide as to the effect and construction of a will, but its proof 
belongs to the Court of Probate. But the spiritual Court has 
nothing to do with the question, whether a will is a good exe- 
cution of a power, or whether the alleged power authorize a 
will, or in fact exists at all. These are all matters beyond its 
jurisdiction. Though it may be convenient for the Probate 
Judge to have produced before him the instrument containing 
the grant of the power under which the will is claimed to have 
been made, it is by no means necessary. In Re Monday, (1 
Curt. 590,) neither the settlement nor a copy of it was before 
the Court, and “there being no proof, the will was executed 
agreeably to the power ;”’ the motion to admit it was rejected. 
In Allen ys. Bradshaw, 1 Curt. 110, the court held that, “It 
cannot grant Probate of the will of a married woman, when 
that fact appears, without requiring the production of the in- 
strument under which she was not before entitled; and when it 
is satisfied that she has the protestas testamenti, the court must 
then see that she has complied with the requisite formalities.” 
These cases were decided in 1835 and 1837, and arose froman 
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entire misconception of the principle intended to be sustained 
in Turner vs. Hughes, where it became necesrary to inquire 
into the testamentary execution of a power, in order to pro- 
nounce upon the revocation of a prior will by one of a subse- 
quent date. ‘Turner vs. Hughes, 4 Hagg. 30, was decided in 
1831; and it Was not till 1846, that this variation from the old 
course of the Spiritual Courts was corrected. In Barnes vs. 
Vincent this important point was fully considered, and it was 
held that the old and correct practice was for the Ecclesiastical 
Courts to pronounce merely on the testamentary character of 
the paper, where a power was alleged, and “that the safest 
and most consistent course is to grant probate, wheresoever the 
paper professes to be made and executed under a power, and is 
made by one whose capacity and testamentary intention are 
clear, and no other objection occurs save those connected with 
the power,’’ and thus to “leave the court which has to deal with 
the rights under that instrument, to decide whether or not it is 
authorized by that power and by its execution.’ Lord Brough- 
am delivered the opinion in this case, and proof of the will was 
decreed to be taken, ‘ not looking at it, as if it were the exe- 
cution of a power.” (Notes of cases in the Eccles. and Mar. 
courts, vol. 4, Supp. 21.) No inconvenience, it seems to me, 
can arise from this practice, if the probate in such cases be al- 
ways limited, the decree declaring the instrument to be duly 
proved as a valid will, so far as it may be authorized by a valid 
power for that purpose. This leaves open every question, ex- 
cept such as are necessarily connected with the probate. In the 
matter of Stewart, 11 Paige, 399, I have dwelt on this point 
somewhat at length, as well from a desire to indicate the prin- 
ciples which should govern the court in taking proof of a will 
executed under a power, as for the purpose of showing that the 
rule, as laid down in Barnes vs. Vincent, does not comprehend 
such questions of constructions as are necessarily involved in 
determining what is the last will, where there are several in- 
struments, inconsistent with each other. There can be but one 
last will, and yet several papers in harmony with each other, 
may, when taken together, constitute the last will, and a Pro- 
bate Court is constantly called upon to construe a will and cod- 
icils, or independent wills, in order to decide which have been 
revoked and which are existing testamentary dispositions. In 
Spratt vs. Harris, 4 Hagg. 405, administration was granted 
with two testamentary papers annexed. In Masterman ys. Ma- 
berly, 2 Hagg. 235, an unexecuted will and two bonds were all 
admitted to probate together. In Sandford vs. Vaughan, an 
allegation propounding four papers, as together containing the 
last will, was admitted to proof, 1 Phil. 39, 128; and in Har- 
ley vs. Bagshaw, five separate instruments were propounded, and 
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three ultimately established as the last will. 2 Phil. 48, 313. 
See also Richardson vs. Barry, 3 Hagg. 249; Ingram vs. 
Strong, 2 Phil. 313. It is undoubtedly the single duty of the 
Probate Court, in the language of Lord Brougham, “ to take 
proof of the instruments claimed, and leave the construction7to 
the proper tribunal,” but to settle whether or not one will re- 
vokes another, frequently involves questions of construction of 
the most intricate character; and it becomes, therefore, an in- 
cidental but essential branch of jurisdiction to entertain and de- 
cide such propositions, otherwise it would often be impossible to 
exercise the undoubted right, and perform the imperative duty 
of determining which is the last will. Now a will in execution 
of a power is ambulatory, and revokable like a proper will.— 
Southby vs. Stonehouse, 2 Vesey, Sen. 611. It is revoked by 
the same circumstances as an ordinary will; Cotter vs. Sayer, 
2 P. Wms. 623; Duke of Marlborough vs. Lord Godolphin, 2 
Vesey, Sen. 75; and a question of revocation and construction 
may therefore just as well and properly arise in such a case, as 
in regard to a common will. 

I proceed now to inquire, in the first place, whether the in- 
strument executed by Mrs. Van Wert, in 1844, was a valid will. 
The well recognized rule of Courts of law and equity, that 
where a will relates to personality, it must be proved in the 
Spiritual Courts, has long been applied to an appointment by a 
feme covert, who could not strictly make a will. Ross vs. Ewer, 
3 Atkins, 160, 356; 2 Roper, Husband and Wife, 198. Though 
formerly a contrary notion prevailed. Shardelow vs. Naylor, 
1 Salk. 313. Testamentary appointments by married women, 
under a power secured by some grant or devise, have always 
been held valid in respect to both real and perronal estates.— 
Langford vs. Eyre, 1 P. Wms. 741; Wagstaff vs. Wagstaff, 2 
Ibid, 358 ; Pemberton vs. Pemberton, 13 Vesey, 297 ; Hume 
vs. Rundell, 6 Madd. 331; Jenkins vs. Whitehouse, 1 Burr. 
431: Stone vs. Forsyth, Doug. 707; Bradish vs. Gibbs, 3 
John. Ch. 523; 2 Kent’s Comm. 161,171; 4 Ibid. 324. 

The revised statutes, however, expressly declare in terms, 
that a married woman may execute a power by devise, 1 R. 8. 
732, § 80, p. 735, § 116; but subject to the limitation, that no 
power vested in a married woman, during her infancy, can be 
executed by her until she attains her full age, 1 R. 8. p. 734, 
$11. The powers here referred to relate only to real estate ; 
and as an infant cannot devise lands, it follows very clearly, 
that, whether viewed as a proper will, or as an appointment un- 
der a power, the instrument made by Mrs. Van Wert, in 1844, 
is utterly invalid as to real estate. 

At common law, a feme covert might make a will of personal 
estate with the consent of her husband, but our statute has al- 
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tered the rule and prohibited a will by a married woman of per- 
sonal as well as of real estate; but this restriction does not 
extend to wills executed under powers. The Statute of Wills, 
34 and 35 Henry VIII., excepted married women, and yet, as 
is seen, testamentary appointments of real estate have always 
been sustained, and the common law rule has been incorporated 
into the revised statutes. ‘It is wholly impossible, therefore,”’ 
says the late Chancellor, ‘to suppose that the Legislature 
could have intended to give to a feme covert the right to dis- 
pose of real estate by devise, in which she had a beneficial in- 
terest under a power, and to deprive her of the right tomake a 
similar disposition of her personal property by will, where such 
property was held by trustees for her separate use, with power 
to appoint the same by will at her death.” Strong vs. Wilkin, 
1 Barbour, Ch. R. 9; Moehring vs. Mitchell, Ib. 272. It is 
true, the decedent was only twenty years of age, when she 
made the will of 1844; but at common law, males of the age of 
fourteen and females at the age of twelve were competent to 
make a will of personalty, and by our statute personal property 
may be bequeathed by males at the age of eighteen, and un- 
married females at the age of sixteen. The will of 1844, there- 
fore, considered by itself, was, as a testamentary appointment, 
valid in respect to the personalty, and invalid as to the realty ; 
- same result that was attained in Duff vs. Dalzell, 1 Bro. C. 
. 147. 

Was the will of 1844 revoked by the will of 1849? is the 
next question. By the introductory words of the will of 1849, 
Mrs. Van Wert declares in terms, that she revokes “ all form- 
er will or wills’’ by her made. A revocatory clause is not al- 
ways imperative, but its effect depends upon the intention to be 
gathered from both instruments. Denny vs. Barton, 2 Phil. 
575. The case of Turner vs. Hughes, 4 Hagg. 30, to which I 
have already adverted in another connection, was similar in 
some respects to the present one. There the testatrix had a 
power of appointment, and in 1815 made a will executing the 
power, and afterwards, in 1829, made another will disposing of 
an estate over which the power extended, but without any re- 
cital of or reference to the power. The last will contained a 
clause revoking all former wills. The case was taken to the 
High Court of Delegates where it was held, after argument by 
the most distinguished counsel, that it was the duty of the court 
of probate to decide, whether the will of 1815 was revoked by 
the will of 1829, and to grant probate either of the will of 1829 
alone, or of that and the will of 1815, with their codicils, as to- 
gether containing the last will of the deceased. But the court 
refused probate of both papers together, and admitted the will 
of 1829 alone, on the ground that, although the clause of revo- 
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cation in the will of 1829, was not per se sufficient to revoke 
the first intrument, yet the contents of the will of 1829, taken 
altogether, clearly showed a departure from the original inten- 
tion in 1815, and the first will was therefore revoked. 

In endeavoring to ascertain the intention of the testatrix, I 
must not overlook the fact, that our statute has materially al- 
tered the rule as to the testamentary execution of a power. By 
the common law, and previous to the act, 1 Victoria, c. 26, a 
general devise, however unlimited in its terms, did not operate 
as an appointment. To make a will take effect as an execution 
of a power, there must have been either an express reference to 
the power itself or to its subject, the property held under it.— 
1 Sugden on Powers, 386. On the other hand, our statute de- 
clares, 1 R. 8. p. 737, § 124, 126, that every instrument exe- 
cuted by the grantee of a yower, conveying an estate which the 
grantee could not convey unless by virtue of his power, shall be 
deemed a valid execution thereof, though the power be not re- 
cited or referred to; and ands embraced in a power to devise, 
shall pass by a will purporting to convey all the real property 
of the testator, unless the intent, that the will shall not operate 
as an execution of the power, shall appear expressly or by ne- 
cessary implication. Now by the will of 1849, Mrs. Van Wert 
gives, in case she dies without issue, “all’’ her “real and per- 
sonal property.’’ Such a clause, the statute says, shall pass 
lands embraced in a power to devise, unless a contrary intent 
appear expressly or by necessary implication, which, however, 
is so far from being the case, that the other portions of the will 
go strongly to prove her intention to execute the power, instead 
of leading to the opposite notion. The real estate covered by 
the power, passing therefore by the will of 1849, it is incon- 
ceivable that the testatrix should have intended the personalty 
constituting part of the mixed fund over which the power ex- 
tended, to be governed by the will of 1844. Had the will of 
1844 been duly executed, so as to pass real estate, it would 
have been revoked as to the realty by the will of 1849; the 
will of 1849 does, in fact, reach the lands embraced under the 
power; and I cannot suppose that it was the design of the tes- 
tatrix, at the very moment she declared all former wills re- 
voked, to have, by a rule of construction, an unascertained and 
undefined part of a fund go one way under one will, and anoth- 
er part go another way under another instrument. Nor do I 
think it unreasonable to apply the same rule, which the Legis- 
lature have adopted for the construction of testamentary ap- 
pointments in regard to real estate, to such appointments when 
they affect personal estate, and to hold that personalty covered 
by a power, shall pass by a bequest of “all the personal prop- 
erty,” just the same as lands embraced in a power passed by a 
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devise of “all the real estate.” I think it would be a safe rule 
of construction, at least in cases where the estate was a single 
fund of a mixed character, and the design of the testator was 
evidently to pass the entire corpus unbroken. 

It is not necessary, however, now to go to that extent, for it 
seems to me there are very decided evidences of intention in the 
will of 1849, to dispose of the personal estate affected by the 
power. The clause of revocation being contained in the intro- 
duction to the will of 1849, conveys to my apprehension the 
idea, that the revocation of the will of 1844 was not an ordina- 
ry incidental formal act of the testatrix, but, contrariwise, was 
uppermost in her mind as a point of importance to be clearly 
understood, and not to be overlooked in making a new will. In 
the first article of the will she not only gives her husband “all 
her real and personal property,’’ but adds, “ and all real and 
personal property that has or may hereafter at any time come 
to me by right of heirship or otherwise by Pa’s will.” And 
again, in the second article, she proceeds to give to her husband 
‘all her interest by right of heirship in the household property 
belonging to her father’s estate, and all other property, of 
whatever name, nature or kind.” These provisions, though in- 
artificially drawn, leave no slight impression on the mind as to 
their meaning and design. If the testatrix had intended to 
pass only such property as she had a general right to dispose 
of, it would have been palpably unnecessary, after giving all 
her real and personal property, to allude, in such express, re- 
peated, and comprehensive terms to her father’s will, and all 
property which had or might thereafter come to her thereun- 
der,in any way. This broad and sweeping language would 
abundantly satisfy the common law rule, now so much narrow- 
er than that of our statute ; and by its reference, first, to the 
will of her father, which gave the power, and, secondly, to the 
subject of the power, the property itself would, I think, be sus- 
tained as sufficiently explicit as respects both realty and per- 
sonalty, to pass for a valid testamentary execution of the power 
in all its length and breadth. 

It is not unworthy of attention, also, in striving to reach the 
intention of the testatrix, that the contingency upon which the 
devise and bequest to her husband are made to take effect,— 
namely, her dying without issue, and which is carefully repeat- 
ed in her will,—is the precise contingency upon which her right 
to dispose of the estate, over which her power extended, is lm- 
ited by her father’s will to take effect. This, it seems to me, 
is not an unimportant aid in determining what property she in- 
tended to reach by her will. 

Again, it must not be forgotten, that, subsequent to the ex- 
ecution of the will of 1844, the Legislature had removed the 
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disability of a married woman to make a will, so that there 
would not naturally be so formal and distinct a reference to the 
power, as when the right to make a will at all depended entire- 
ly on the power ; and, also, the provisions of the Revised Stat- 
utes being such that a general devise of realty embraces lands 
covered by a power, would conduce likewise to a less explicit 
and definite reference to the power, so far as the real estate 
was concerned. 

Taking all these circumstances into consideration, in connec- 
tion with the introductory clause of express revocation, the fact 
that the will of 1844 was utterly invalid as to the real estate, 
and the manner in which the testatrix really seems to have 
struggled to express an intention to give every thing of which 
she had the power of disposition to her husband,—I cannot 
come to any other conclusion, than that the will of 1844, so far 
as it was duly executed, was revoked, and that the will of 1849 
must be established as the last will and testament of the de- 
ceased, and a valid will of real and personal estate. 


[ Monthly Rep. 


District Court of Allegheny County, Penn’a. 


Action on the Case for Negligence. 
GEORGE STRANGE v. POLLARD M’CORMICK. 


1. Where several persons are employed to attend to the same general service, 
and one of them is injured from the carelessness of another, the employer is 
not liable. 

Nor is the employer liable even when the carelessness is that of his man- 
ager. 

The law does not impose upon an employer the duty to see that the machine- 
ry, by which others do his work, is properly constructed. Every one using 
it is presumed to know its character. He must either decline the employ- 
ment or take the risk thereof. 

4. The declaration charged that the plaintiff, being employed in the defendant's 
Cotton Factory, was set to work at certain cards, that these were dangerous 
in their construction, and that, in consequence of their negligent and unskil- 
ful arrangement and construction, the plaintiff was injured. Ileld, bad on 
general demurrer. 


ce 


The first count of the declaration charges that the plaintiff, 
being employed in the defendant’s Cotton Factory, was set to 
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work at certain cards, that the said cards were dangerous in 
their construction, and that in consequence of their negligent 
and unskillful arrangement and construction, the plaintiff was 
injured, and lost the use of his right hand and arm. 

The second count seems intended to be the same, but avering 
that the negligence was by the manager of the defendant. 

To this declaration the defendant demurred generally. 

Mr. Stanton for the demurrer. 

This action is founded upon some breach of contract, express 
or implied, for the safety of the plaintiff, and none such is 
averred. No legal duty is violated in employing persons to 
work at a hazardous employment. The persons employed take 
the hazard for the compensation agreed upon. Even if any care 
is demanded of the employer it is only reasonable care, and it 
is not averred that this was wanting. When gross negligence 
is relied on, it must be distinctly averred. 

As the declaration stands it raises only this question :—Is an 
employer liable for accidents happening to his servants engaged 
in a hazardous employment ? He is never liable where the neg- 
ligence arises from another servant in the same employment.—- 
Farwell vs. Bost. & Wor. R. R. Co., 4 Metc. 49; Brown vs. 
Maxwell, 6 Hill 594; Hutchinson vs. York Railway, A. M. L. 
Jour., Noy., 1850, p. 218. 

Mr. Marshall, contra. 

The employer is answerable for the negligence of those in his 
employment, and for the safety of the machinery at which they 
are employed. Eaken vs. Thorn, 5 Esp. R. 6; Priestly vs. 
Fowler, 3 Mees. & W.1; Milligan vs. Wedge, 12 Ad. & E. 
737; Lynch vs. Nardin, 1 Ad. & 2.N. 8. 29, 35 Eng. C. L. 
342, 448; Levy vs. Langridge, 4 Mees. & W. 337. 

The Opinion of the Court was delivered by 

Lowriz, J.—The second count is fully answered by the de- 
cisions referred to by the defendant's counsel, and by the case 
of Winterbottom vs. Wright, 10 Mees. & W. 109, declaring that 
where several persons are employed to attend to the same gen- 
eral service. and one of them is injured from the carelessness of 
another, the employer is not liable. 

In the first count, the expression ‘in consequence of their 
negligent and unskillful arrangement and construction,’ may 
be eliminated ; for, in itself, it can be regarded only as an ac- 
commodation of the words of the declaration to the formal de- 
mands of the action for negligence. Until within a very few 
years, the averment of negligence was as fully stated in a de- 
claration in assumpsit as it is here, and it is not yet entirely 
out of use. It is presumed that no special negligence is intend- 
ed, when it is stated in this general form. If the accident arose 
from negligence by which the cards became displaced or ¢de- 
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ranged, or some part broken while the plaintiff was using them, 
and thereby he was injured, he should have stated the fact, and 
and not having done so, we must presume that there was no 
negligence, except that which is implied in order to satisfy the 
formal demands of the suit. 

This averment being excluded in the consideration of the 
merits of this case, the result is a charge which needs no de- 
nial: for it raises only this question—Where a person under- 
takes to work, by means of machinery that is dangerous in its 
operation, and receives an injury from it, in its ordinary oper- 
ation, is the employer liable? The answer is plain :—He is 
not. 

But as the question involved in this cause seems to have 
never been decided by our courts, it will not be out of place to 
refer to the reasons and principles upon which the solution of 
the question depends. 

It has been said that the liability of the employer can arise 
only in cases of breach of contract, or not of a public duty.— 
But this proposition does not fully present the difficulty of this 
case: for wherever the law imposes a private duty from one 
man to another it implies a contract to perform that duty, and 
the question still remains—Does not the law impose on the em- 
ployer the duty to have his machinery constructed in such a 
manner that it will operate with reasonable safety to the per- 
sons working at it? 

This, it must be observed, is a question of legal, not of moral 
duty. The moral duty, which every man owes to those in his 
employment to consult their safety, will not be disputed. This 
is a duty prompted by the ordinary feelings of human charity, 
and may be of no more perfect obligation than the duty which 
one owes to another to warn him of approaching danger—a 
duty enforced by no sanctions but those of the moral law. 

It will not be pretended, if the defendant had warned the 
plaintiff that the machinery was dangerous, and then the plain- 
tiff had agreed to risk it, that in such case the defendant would 
be liable for the unfortunate result of the experiment. But the 
law very properly presumes that every man who undertakes a 
business understands the character of the business and of the 
tools and machinery with which it is to be done; and on this 
account it is a fair presumption that he undertakes the risk for 
what he considers a sufficient compensation. If he ignorantly 
and presumptuously undertakes the work, it is not wrong that 
he should himself bear the natural consequences. If the ma- 
chinery is dangerous in its character, or by reason of its want 
of repair, a proper workman is presumed to know it at least as 
well as his employer, and has a right to decline the werk, and 
if he does not, he takes the risk. It is not necessary to say 
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how the law would be, where one is induced by false represen- 
tations to work with unsafe machinery. 

If the duty claimed to exist here is founded on any other 
principle than kindness, it must be a principle involving the legal 
duty of protection. But where the law imposes this duty, it re- 
quires the correlative duty of subjection, a relation which would 
be repudiated with scorn in the present instance. 

There is one illustrious instance wherein the law protects the 
weak and ignorant from the exactions of the more powerful and 
even from his own ignorance, and this is by the laws forbidding 
all worldly employment on the Lord’s day. Looking at this in 
a merely legal point of view, (and here we can no otherwise 
view it,) it is easy to see that thousahds of people, even in a 
Christian land, would have no day of physical rest were it not 
for these laws. But this protection is afforded by the law, not 
required of the employers. 

There is another large class of cases wherein the law affords 
its protection to persons who are indiscreetly seduced into en- 
gagements by those who stand in a relation towards them, by 
which an undue influence may be exercised. But the relation 
of employer and employee has never been supposed to be of 
this character. There is no relation of confidence or depend- 
ence between them. Both are equal before the law, and con- 
sidered equally competent to take care of themselves. No pro- 
tection is legally due by one, nor subjection by the other; and 
of course no action lies for failure of protection. As a general 
rule, the law leaves all men free to make their own bargains, 
and decides between them according to their contracts, without 
diminishing the freedom of either in order to protect him against 
the other. 

Suppose there was actual carelessness on the part of theman- 
ager in the arrangement of the cards, so that their operation 
was defective. This is only another way of saying that the 
plaintiff was set to work with imperfect instruments. If he had 
been set to cut wood with the defendant’s axe, and it had be- 
come detached from the handle, I suppose it would not have 
been claimed that the defendant was liable for an injury thus 
occasioned to the plaintiff. Yet I do not perceive the differ- 
ence between that case and this; for if the machinery, in this 
instance, is more complicated, the person using it is presumed 
to have more skill and care. Even the manager himself is 
far as concerns the plaintiff,) but one of the instruments by 


which the defendant carries on his business; an instrument just 
as likely to be defective as any of the unintelligent instruments 
by which the business is effected, and the persons employed are 
all subject to the risk of his occasional negligence and unskill- 
fulness, and cannot transfer the risk to the employer. 
Judgment for the defendant. 
VoL. X.—No. I—x. 
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United States Circuit Court. 
Southern District of New York.—In Equity. 


Before the Hon. Samuen Netson, one of the Assistant Justices of the Supreme 
Court of the United States. 


SAMUEL C. JOLLIE v. JOHN D. JAQUES and JAMES M. JAQUES. 


Copyright of Musical Composition—Delivering a copy of Com- 
position to Librarian of Smithsonian Institute, and a copy 
to the Librarian of the Congress Library, not a pre- 
requisite to a title to a copyright—Copyright to 
the title of a book, composition, ete.—In- 
junction—Issue of Law. 


1. Although by the 10th section of the act of Congress, passed August 10th, 
1846, ch. 178, establishing the Smithsonian Institute, itis provided that the 
author or proprietor of any book, map, chart, musical composition, &c., for 
which a copyright shall be secured under existing acts of Congress, or those 
which shall thereafter be enacted respecting copyrights, shall, within three 
months from the publication of the said book, &c., deliver or cause to be de- 
livered, one copy of the same to the Librarian of the Institute and one to the 

Librarian of the Congress Library, for the use of the Libraries, the delivery 

of such copies is not a pre-requisite to a title to a copyright. It seems, how- 

ever, that the question is not free from some doubt. 

To entitle a person to a copyright for a musical composition, it must appear 
that such composition is substantially a new and original work; and not a 
copy of a piece already produced, with additions and variations which a wri- 
ter of music with experience and skill might readily make. 

3. Where the evidence, as to the originality of a composition is of a contradic- 
tory character, the court will suspend a motion for an injunction to restrain 
the defendants from an infringement of the copyright, and direct an issue of 
law upon the question. 

4. The title or name is an appendage to the book or piece of music for which a 
copyright is taken out, and if the latter fails to be protected, the title goes 
with it. 


te 


The bill alleged that George Loder, in his capacity as musi- 
cal director of Burton’s theatre, had re-arranged and adapted 
for the purposes of the dance, a German musical composition, 
known as the Roschen Polka, which had never been republished 
in this country ; and had arranged the same for the piano, giv- 
ing to his adaptation and re-arrangement the title of ‘“ The 
Serious Family Polka.” That he had taken out a copyright for 
this piece of music, and had assigned it to the complainant, and 
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that the defendants were violating that copyright by the publi- 
cation and sale, under the same title, of a piece of music, which 
was alleged to be a copy or colorable imitation of the one pub- 
lished and copyrighted by Loder. 

The defendants denied that the one published and sold by 
them was such a copy, claimed that it was an original and dif- 
ferent adaptation of the same German air; and that neither the 
piece of musio published by the complainants, or its title, was 
entitled to the protection of the copyright law. 

J. W. Gerard and T. C. T. Buckley, for defendants, cited 
act of 1831, § 1, vol. 4. St. at Large, p. 436; Curtis on copy- 
right, p. 145, 281, 296, 298; D’Almaine y. Boosey, 1 Young 
& Coll. Exch. R. 288. 

B. F. Butler and John C. Devereux, for complainants, cited 
Curtis on Copyrights, pp. 170, 182, 293, 294, 295, 298; 17 
Vesey, 338; 8 Vesey, 215; Gadson on Copyright, 215; 3 
Story, 768. 

Netson, C. J.—This is a bill filed to restrain the defendant: 
from an infringement of the complainant’s copyright in a mu- 
sical composition known as “The Serious Family Polka; 
danced nightly, with rapturous applause, at Burton’s Theatre ;” 
arranged by George Loder. 

The author assigned his interest in the same to the complain- 
ant, who, on the 19th February last, deposited the title of the 
piece with the clerk of the District Court, and on the next day, 
the musical composition itself, in pursuance of the act of Con- 
gress of 3d February, 1831, for the purpose of securing the co- 
pyright. 

The first section of that act provides, among other things, that 
any person being a citizen of the United States, or resident 
therein, who shall be the author of any book, map, chart, or 
musical composition, or the legal assigns of such person, shall 
have the sole right and liberty of printing publishing and vend- 
ing such book, &c., or musical composition, in whole or in part, 
for the term of twenty-eight years, from the time of recording 
the title thereof. 

The fourth section prescribes, that no person shall be entitled 
to the benefit of the act, unless he shall before publication, de- 
posit a printed copy of the title of such book, &c., or musical 
composition, in the clerk’s office of the District Court, wherein 
the author or proprietor shall reside; and it is made the duty 
of the clerk to record the same in a book kept for that purpose. 
And the author or proprietor shall also, within three months 
from the publication, deliver, or cause to be delivered, a copy 
of said book, &c., or musical composition, to the clerk of said 
district court; and it is made the duty of the clerk also, at 
least once in each year, to transmit a certified list of all such 
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records, together with the several copies of books, musical com- 
positions, &c., deposited, to the Secretary of State, to be pre- 
served in his office. 

The fifth section prescribes that no person shall be entitled 
to the benefit of the act, unless he shall give information of the 
copyright being secured, by causing to be inserted in each of 
the several copies published, during the term secured, on the 
title page, or the next page, if a book, or on the face if a mu- 
sical composition, the words: ‘Entered according to act of 
Congress, &c., by A. B., in the clerk’s office of the District 
Court, Ke.”’ 

It will be seen therefore, by the provisions of this act, that 
there are three preliminary steps requisite to the securing of a 
valid copyright : 

1. The deposit of a printed copy of the title, before publica- 
tion, with the clerk of the District Court. 

2. Notice to the public, by printing, in the place designated, 
the fact of entry in the form prescribed by the statute; and 

3d. The deposit with the clerk, of the book, or musical com- 
position, within three months from the date of publication. 

The 10th section of the act of Congress, passed August 10th 
1846, ch. 178, establishing the Smithsonian Institute, provides 
that the author or proprietor of any book, map, chart, musical 
composition, &c., for which a copyright shall be secured under 
existing acts of Congress, or those which shall thereafter be en- 
acted respecting copyrights, shall, within three months from 
the publication of the said book, &c., deliver, or cause to be de- 
livered, one copy of the same to the Librarian of the Institute, 
and one to the Librarian of the Congress Library, for the use 
of the libraries. 

No penalty is declared in the act, as a consequence of the 
omission to comply with the provision ; but it is insisted by the 
counsel for the defendants that a construction should be given 
to the section, making the delivery of copies a pre-requisite to 
a title to the copyright, under the aet of 1831, as otherwise, 
the provision would be practically ineffectual to accomplish the 
object intended. 

The law may be defective in this respect, for want of a pen- 
alty to enforce it; but we are unable to perceive how the con- 
struction contended for can be supported upon any sound view 
of the section. Itis found in an act establishing the Smithso- 
nian Institute, and does not purport to be an amendment of the 
act of 1831, providing for the copyright of authors; and be- 
sides, the duty is imposed upon the author or proprietor of any 
book or musical composition, for which a copyright shall be se- 
cured under existing acts os Congress, or those which shall 
hereafter (thereafter) be enacted, thereby necessarily excluding 
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any implication that it was intended to make the delivery to 
the respective libraries a condition to the vesting of the title to 
the copyright. The duty is enjoined upon those who have al- 
ready acquired the right, and upon those only, and no forfeit- 
ure is declared in case of a non- -compliance. It would be a vi- 
olent construction of the provision to annex this penalty by 
judicial interpretation. Every sound rule on the construction 
of statutes is against it. Courts lean against the enlargement 
of penal statutes beyond the fair and necessary import of their 
terms, much more will they lean against the creation of a for- 
feiture by implication, in the absence of any words indicating 
such intent. 

In the case of Wheaton vs. Peters, 8 Peters 591, 663, 665, 
which arose under the acts of Congress passed May 31, 1790, 
and April 20, 1802, it was decided | by a divided court, that the 
publication of a copy of the record, as entered in the clerk’s 
office of the District Court, in the newspapers within the two 
months, and the delivery of a copy of a book to the Secretary 
of State within the six months prescribed by the 3d and 4th 
sections of the former act, were pre-requisites to the title to the 
copyright. Bdt those acts were parts of the system, and steps 
required to be taken by the author or proprietor to entitle him- 
self to the exclusive right granted under it; and besides, the 
language of the first section of the act of 1802, which was ‘sup- 
plementary to that of 1790, was regarded by a majority of the 
court, as having, in terms, made the publication in the» newspa- 
pers, and the delivery to the Secretary essential to the vesting 
of a complete title. But even in that case two of the learned 
judges dissented, maintaining that the title to the copyright 
immediately vested on the deposit in the clerk’s office of a copy 
of the title of the book, and the insertion upon the title page of 
the fact, that an entry had been made according to the act of 
Congress; and, that the subsequent steps prescribed by the 
statute were only declaratory, and that the omission did not 
work a forfeiture. 

The question here is very different from the one decided in 
that case. The provision is found in a separate act—one rela- 
ting to a different subject, and not referring to, or purporting 
to be an amendment of the copyright act of "1831 ; nor embrac- 
ing within it any language indicating an intent to make it a 
condition of the title. The delivery of the book or musical com- 
position, is simply a duty enjoined upon the author or composer 
who has secured, and is already in the enjoyment of his copy- 
right, under existing acts of Congress. ‘The obligation to de- 
liver does not attach till the right i is secured, 

It is very probable that Congress designedly omitted to an- 
nex any penalty in case of neglect to furnish the librarians 
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with the copies ; intending that the provision should be declar- 
atory only, leaving it optional with the authors to deliver them 
or not. 

The expense, in this case, and in many others, would be of 
no great importance ; but in the case of elaborate and expen- 
sive works, and on the renewal of the copyright, after the ex- 
piration of the twenty-eight years, of a series, the tax would be 
heavy and exceedingly onerous. It would deserve great con- 
sideration, on the part of Congress, if the question was before 
them, whether it would be expedient or just to impose this bur- 
then upon authors. 

As this question is one of considerable interest to authors and 
proprietors of works, the property in which depends upon a com- 
pliance with the requirements of the copyright act, it is to be 
regretted that any provision of that act involving the title should 
be open to observation. Although we are quite clear that the 
view above taken is a sound one, and supported by the applica- 
tion of well settled rules of construction, yet it cannot be denied 
but that some doubt must rest upon the question until it is set- 
tled by the paramount authorities. In the mean time, it will 
doubtless be most prudent for authors to conform to the provi- 
sions of the act of 1846. 

The bill of the complainant charges, that one George Loder, 
a musical director in Burton’s Theatre, prepared the music per- 
formed in connection with, and as part of the comedy called and 
known as ‘ The Serious Family,” particularly the music for the 
Polka dance in said comedy ; and, that he had expended much 
labor, time and musical knowledge and skill in preparing and 
producing the same; that he took and selected as the basis of 
said musical Polka, a certain composition of a German musician 
published in Europe, but not republished in the United States 
until taken and selected by the said Loder; that said Loder 
made a new application and use of said German music for the 
purposes of this comedy; and with a view to a further applica- 
tion, re-arranged the said composition, and by improvements 
and additions, and new forms and combinations, adapted the 
same to the dance forming part of the comedy; and further, 
that the said Loder also arranged the said musical Polka as 
performed at the theatre, for the piano-forte for publication, 
and for public and general use; and assigned his interest in the 
same to the complainants in this suit, who, on the 19th of Feb. 
last, took out a copyright under the title already stated. That 
the music was in great demand, and the sales very profitable, 
until the piracies committed by the defendants, also set forth in 
the bill. The complainants pray for an injunction and an ac- 
count, Ke. 

The defendants, in opposition to the motion for the injunc- 
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tion, deny that they have published or are engaged in selling 
any Polka which is similar in plan, or matter to, or is a sub- 
stantial copy of, that published by the complainant; or, that 
they have adapted, used or embodied in the one published by 
them, either the matters, arrangement, or additions of the mu- 
sical composition contained in that of the complainant. That 
the Polka called “‘ The Serious Family Polka,” published by 
them was composed and written in a different key, and contains 
eight bars of original matter; and that the only similarity con- 
sists in the melody, which, in both publications, was taken from 
a German composition, called ‘The Roschen Polka,’’ well 
known, and which had been played by the various bands in the 
city of New York; and especially by a band known by the 
name of ‘ Munck’s Band,” before the publication of the com- 
plainant; and that Loder had made no change in the melody 
of the Roschen Polka, nor had he added any new matter to the 
composition ; or to the combination of the materials of the orig- 
inal air; but had simply adapted the old melody to the piano- 
forte. 

It is further shown by an expert composer who had examined 
and compared the two pieces of music, that the one published 
by the defendants was not only corrected in a different key, but 
that the first, third, fourth, fifth seventh and sixteenth bars of 
the first part of the two editions, differ in the arrangement of 
the treble and bass notes of each bar; and in the second part, 
the first, third and fifth bars, differ in the arrangement of the 
bass notes ; and the second, fourth, and sixth bars, in the ar- 
rangement of the treble notes; and the seventh bar of the same 
part in the arrangement of both treble and bass notes ; and fur- 
ther, that the portion marked trio in the defendants’ edition, 
containing eight bars, is different in all respects from the same 
part of the Polka published by the complainant; and that to 
the finale of the Polka of defendants, are added eight bars of 
original matter not found in any portion of the complainant’s 
edition; that the music of this edition in the melody is taken 
substantially from the “ Roschen Polka,’’ the only difference 
being that the latter was arranged for the clarionet, and the 
former by Loder, for the piano-forte ; and that the arrange- 
ment and the adaptation of the music composed for one instru- 
ment to another, requires but an inferior degree of skill, and 
can be readily accomplished by any person practised in the 
transposition of music. 

The act of Congress of February 3, 1831, authorizes the 
grant of a copyright to the authors of a ‘musical composition,’ 
and the principal question in the case is, whether the arrange- 
ment and adaptation of the music in the ‘ Roschen Polka,” al- 
ready composed and in public use, to the “Serious Family 
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Polka,” is, or is not a musical composition within the meaning 
of the Pons 

It is not claimed that Loder is the author of the melody or 

but simply that by skill and labor he has adapted it to a 
new use, or to anew instrument, the piano-forte for instance, 
instead of the clarionet. 

Under the statute of Anne, in England, it was held that a 
musical composition was protected by a copyright within the 
words ‘ books or other writings ; and now, under the 5 and 6 
Vict. ch. 45, § 2, it is declared that i in the. construction of the 
act, the word “ book” shall be construed to mean and include 
every volume, part, or division of a volume, pamphlet, sheet of 
letter press, sheet of music, &c., and under these acts it has 
been determined in effect that the arrangement and adaptation 
of a well known air, either by changing it to a dance, or by 
transferring it from one instrument to another, is not a work 
entitling an author to a copyright. D’Almaine vs. Boosey, 1 
Young & Coll. Exch. R. 288. 

The composition of a new air or melody is entitled to protee- 
tion, and the appropriation of the whole or any substantial part 
of it without the license of the author, is a piracy. How far the 
appropriation might be carried, in the arrangement and compo- 
sition of a new piece of music without an infringement, is a 
question that must be left to the facts in each particular case. 

If the new air be substantially the same as the old, it is no 
doubt, a piracy; and the adaptation of it, either by changing 
it to a dance, or by transferring it from one instrument to an- 
other, if the ear detects the same air in the new arrangement, 
will not relieve it from the penalty, and the addition of varia- 
tions makes no difference. The original air requires genius for 
its construction; but a mere mechanic in music, it is said, can 
make the adaptation or accompaniment. 

The musical composition contemplated by the statute must, 
doubtless, be substantially a new and original work; and not a 
copy of a piece already produced, with additions and variations, 
which a writer of music with experience and skill might readily 
make. Any other construction of the act would fail to afford 
the protection intended to the original piece from which the air 
is appropriated. The new arrangement and adaptation must 
not be allowed to incorporate such parts and portions of it as 
may seriously interfere with the right of the author ; otherwise 
the copyright would be worthless. That portions may be taken 
and mixed up in the new arrangement and composition, caniot 
probably be denied; and there may be great difficulty in dis- 
tinguishing between those new compositions that do, or do not 
absorb the merit of the original work. Each case must depend 
upon its own particular facts and circumstances. Persons of 
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skill and experience in the art must be called in, to assist in the 
determination of the question. It may often be a very nice 
one. 

It is admitted in the bill, in the case before us, that the basis 
of the arrangement in the “Serious Family Polka” was taken 
from a German musical composition; and it is further insisted 
by the defendants, that it is nothing more than a substantial 
copy of that piece ; the whole of the air being the same,, with 
slight and unimportant variations, which any person of ordinary 
skill and experience in music could have made. 


The evidence on this part of the case is conflicting, and not 
sufficiently full to enable us to determine on which side the truth 
lies. We shall therefore suspend the decision on the motion 
for the injunction, and direct an issue at law upon the question 3 
and that in the mean time the defendants keep an account of 
the sales, and report to the clerk monthly under oath. 

It has been argued on the part of the complainant, that the 
name or title of his piece of music is original in the connection 
in which it is used, and that, conceding the musical composition 
itself not to be within the protection of the statute, still he is 
entitled to the injunction to restrain the defendants from the 
use of the same name in their publications. 

It must be remembered that this is a suit founded upon the 
copyright act, (see Act of Cong. Feb. 15, 1819, in connection 
with the Act of Feb. 3, 1831,) and in order to maintain it, the 
complainant must make the title under his copyright. Inde- 
pendently of this ground, we have no jurisdiction of the case, 
as both parties are residents, and for aught there appears, citi- 
zens of New York. 

The question, therefore, whether the court will interfere to 
prevent the use of the title in fraud of the complainants, upon 
principles relating to the good will of trades, is not before us. 

The act of 1831 grants a copyright to the author of a ‘‘ mu- 
sical composition,” provided he complies with the requisitions 
therein prescribed, and among others, deposits the title with the 
clerk of the court, who shall record it at length, and afterwards 
deposit a copy of the work within three months. The right se- 
cured is the property in the piece of music, the production of 
thr mind and genius of the author, and not in the mere name 
given to the work. That is essential, as well in taking out the 
copyright as in identifying the composition protected ; some- 
times, doubtless, the source of as much profit as the intrinsic 
merit of the work itself. But it is not the thing protected or 
intended to be protected. There need be no novelty or origin- 
ality in it, nor even the production of the author for any thing 
in the act ; it may be taken from the suggestion of a friend, or 
picked up from any source, as the author may desire. 








410 AMERICAN LAW JOURNAL. 


[Gildersleeve, et al. v. The People. ] 


The title or name is an appendage to the book or piece of 
music for which the copyright is taken out, and if the latter 
fails to be protected, the title goes with it, as certainly as the 
principal carries with it the incident. 

We do not say how the question might be decided in the case 
of a valid copyright of the work, and an infringement of the ti- 
tle by the defendants. That would be a different question. It 
may be that the title should be considered as falling within the 
purview of the statute, and that a protection of the work would 
require the security of the title from piracies. But we express 
no opinion on this question. 

The proposition assumes that the piece of music is not pro- 
tected within the statute ; and if so, we think it clear the name 
is not also. It must abide the result in this respect of the thing 
to which it is attached. 


[9 NW. Y. Leg. Obs. 11. 


New York Supreme Court. 
General Term, October, 1850.—9 N. Y. Leg, Ob. 18. 
Before Epmonps, Epwarps, and Mitcuett, Justices. 


RICHARD GILDERSLEEVE and WILLIAM ROBERTS, Plaintiff in Error e. 
THE PEOPLE, Defendants in Error. 

1. It is not necessary in a recognizance taken to answer a criminal charge, to 
state the facts which give the magistrate jurisdiction. The enteringinto the 
recognizance, being the voluntary act of the party, he admits the authority 
of the magistrate, and acknowledges the regularity of the proceedings in 
which it was taken. 

2. A recognizance need not state the particular charge which the principal is 
bound to answer; and the fact that the condition is general, furnishes no 
just ground of complaint, as the parties entered into the recognizance, volun- 
tarily. 

3. Where the condition of the recognizance is that the principal shall appear at 
the next court of the general sessions of the peace, and answer all such matters 
and things as shall be brought against him, and abide the order of the court, 
and not depart the said court without leave, the condition is not answered by 
an appearance merely at the next serm of the court after the recognizance is 
taken. The legal effect of such a recognizance is, that the principal shall 
appear at the next court of general sessions, and answer such charge as shall 
be brought against him, and be forthcoming before the court at all times un- 
til discharged. 
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4. The statute of 1844, which allows a judgment to be entered in the office of 
the clerk of the city and county of New York, upon a recognizance given to 
answer a criminal charge, upon filing the recognizance, with a certified copy 
of the order of the court forfeiting the same, is not in contravention of the 
provision of the constitution of 1821, which declared that the trial by jury, 
in all cases in which it had been theretofore used, should remain inviolate for- 
ever—the trial by jury not having been used in the case of a forfeited recog- 
nizance before the adoption of the constitution. 

If a recognizance upon which such judgment is entered has been discharged, 
the parties may be relieved by motion in the Court of Common Pleas of the 
city and county of New York. Sem/é/e, If that court could not give relief on 
motion, a court of equity would interfere in a proper case. 

. The act of 1844 did not change the character of the liability ofa party toa 
recognizance entered into before its passage; it merely introduced a more 


a 


uo 


summary remedy. 


On the 4th February, 1843, the plaintiffs in error entered 
into a recognizance before one of the special justices for pre- 
serving the peace in the city of New York, by which they ac- 
knowledged themselves to owe to the people of New York, the 
sum of $1000, to be levied and made of their respective goods 
and chattels, lands and tenements. The condition of the recog- 
nizance was, that if Gildersleeve, one of the plaintiffs in error, 
should appear at the next court of general sessions of the peace 
to be holden in and for the city and county of New York, and 
then and there answer all such matters and things as should be 
objected against him, and not depart the said court without 
leave, and in the mean time keep the peace toward the people 
of the State of New York, and particularly towards John P. 
Duff, for the term of three months, then the recognizance should 
be void, otherwise to remain in full force and virtue. 


On the 21st February, 1845, the Court of General Sessions 
ordered the recognizance to be forfeited, and that the same, to- 
gether with a certified copy of the order of forfeiture, be filed 
in the office of the clerk of the city and county of New York, 
that judgment be entered therein according to law, against Gil- 
dersleeve, the principal, and Roberts the surety ; and judgment 
was entered and docketed accordingly. 

The plaintiffs sued out a writ of error for the purpose of re- 
versing that judgment. 

N. B. Blunt, Brown and Mathews, for plaintiffs in error, ar- 
gued the following points : 

First. The judgment entered in the New York Common Pleas 
is void upon its face. 

I. The act of 1844, by virtue of which this judgment is cre- 
ated, is unconstitutional. Sess. Laws of 1844, p. 475, § 8. It 
deprives a defendant of the right of trial by jury. It deprives 
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him of the opportunity of setting up any defence he may have 
by pleading orotherwise. The People vs. Bartlett, 3 Hill, 570; 
The People vs. Green, 5 Hill, 647. 

Il. The recognizance upon which the judgment is bottomed, 
is void upon its face, for want of jurisdictiou in the officer tak- 
ing it. It does not describe the offence for which indictment 
was afterwards found. 4 Wend. 387. It describes no offence. 
2 R.S8., Ist ed., 691, 692,§ 8; The People vs. Brown, 23 
Wend., 47; The People vs. Koeber, 7 Hill, 39; The People 
vs. Young, Ibid. 44; The People vs. Kane, 4 Denio, & 530. At 
the utmost it is a mere recognizance to keep the peace. 

III. There is nothing in the record, to show a forfeiture or 
breach nf the recognizance entered into, on the 4th of Februa- 
ry, A. D. 1843. ‘The recognizance was to answer ‘“ matter and 
things in general,’’ and to keep the peace towards Ann Hulse 
in particular: and the indictment described in the order of for- 
feiture was for forgery in the second degree. For aught that 
appears, the indictment was for an offence committed after the 
giving of this recognizance. The condition of the recognizance 
was to appear at the March Term, A. D. 1845, and there is 
nothing in the record to show a breach at that time, or a re- 
spiting over or a continuance of the recognizance from that 
term to February, 1845, (the term when the order was made, ) 
which latter should have formed part of the order declaring the 
forfeiture. The People vs. Hainer, 1 Denio R. 454; The Peo- 
ple vs. Crary & Fleming, 17 Wend. 374; The People vs. Greeen, 
5 Ilill, 647. The proceedings of the New York Court of Gen- 
eral Sessions of February 21st, A. D. 1845, were without ju- 
risdiction, and void. It does not appear that the defendant 
was called at the term named in the recognizance, or notice of 
a future requirement to appear, given to him or his bail. 

IV. Under the act of 1844, every thing necessary to show 
breach and jurisdiction should be affirmatively set forth in the 
order forfeiting the recognizance. It is a summary proceeding, 
and every thing necessary to show jurisdiction must affirmative- 
ly appear. Miller vs. Brinkerhoff, 4 Denio, 118. The order 
of forfeiture is in the nature of the declaration before the act of 
1844, and should contain special averments of facts, showing 
jurisdiction to make the order. The People vs. Hainer, 1 De- 
nio, 454; Sackett vs. Andross, 5 Hill, 327‘ The People vs. 
Koeber, 7 Hill, 39. 

V. The act of 1844 does not apply to a recognizance given 
in 1843. 

Second. The judgment docketed in the New York Common 
Pleas, should be reversed with costs. 

J. McKeon, contra, argued the following points: 

1. The recognizance was taken in a case in which the officer 
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taking it had authority. It is in proper form. It is not neces- 
sary to state all the facts and circumstances under which it was 
taken. 2 R. S. 704 §§ 4 7; People vs. Kane, 4 Denio, 544, 
545; People vs. Blankman, 17 Wend. 255. 

II. By terms of recognizance, the bail was bound to have his 
principal in court to answer any charge, not merely that in 
which he was recognized to appear. Petersdorf on Bail, 510; 
10 Wend. 433; 17 Wend. 374; 2 Kelly. 137; 8 Ala. 273, 

III. The want of an order continuing the recognizance from 
February, 1843, till February 1845, cannot be presumed not to 
be on file in court below. If the court desire, they can issue a 
certiorari, ad informandum conscientium, even after writ of er- 
ror brought. 2 Wend. 478. 

IV. Ey en if no order be filed, it is but an irregularity; and 
application should be made to court below to set it aside. Mere 
irregularities are not ground of error. 17 Wend. 256; 21 id. 
19; Yid. 125; 2 Cowen, 21; 4 id. 533; Laws of 1845, p. 
253. 

V. The judgment is entered up under a statute of this state 
authorizing summary proceeding. Nothing is required to be 
filed but the order of Court of Sessions. Laws of 1844, p. 475 
§ 8. 

VI. The act of 1844 is constitutional. At common law, a re- 
cognizance was an acknowledgment of a former debt upon re- 
cord; it had the qualities of a judgment, and was binding and 
conclusiv e on the party. : Denio, 534, 536, 558; 2 Bl. Com. 
341; 2 Tidd’s Pract. 1083, Phil. ed. 1840; 2 Shep. Touch. 
by Preston, dot. Recngiiiaeines have been authorized for va- 
rious purposes ; one of which was, to secure payment of money 
by one person to another. This w was allowed by common law, 
and by statute of Hen. 8, ch. 6. Recognizances taken under 
Statute Merchant and Statute Staple were securities for debts 
acknowledged to be due, and bound lands. 2 Bl. Com. 160; 
Bacon’s Abridgement, Execution, B; Com. Dig. Obligation, 
A; Statute Staple, B; Cootes’ Law of Mort. 76, 82 2 Tidd, 
1095, 6; Hall vs. W inchfeld, Hob. 195; Edgecomb vs. Doe, 
V aughan, 102, 3; Fanshaw ys. Morrison, 2° Ld. Raymond, 
1138. The sureties in these cases have no reason to complain. 
They knew the law before they made the engagement, and are 
bound by their own contract. Summary proceedings of a simi- 
lar nature, sustained in U. 8S. Courts, and in several States. 1 
Blackf; Rep. 204; 5 Howard’s Miss. Rep. 434; 4 Bibb. 531; 
Laws of U. 8. Statutes at Large, vol. 3, p. 593, § 2; 4 W hea- 
ton’s Rep. 235. Prior to the constitution of 1821, recognizan- 
ces could be forfeited in this summary manner. The “law of 
1844 is similar to that in Greenleaf's Laws. Laws of N. Y., 1 
Greenl. 29, 9, § 5; Id. 408, § 4. 
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VII. All the difficulties which may be presented as to the 
evil consequences of such summary proceedings, answered by 
the power given to Common Pleas of the city of New York, as 
a Court of Exchequer, to control these judgments, and “ do as 
in justice they should.” Laws of 1845, p. 250. 

By the Court.—Epwarps, J.—The first ground of error al- 
leged by the plaintiff is, that the recognizance upon which the 
judgment below was founded, describes no offence, and is defee- 
tive on its face. 

In the case of The People vs. Koeber, 7 Hill, 39, and of the 
People vs. Young, 7 Ib. 44, it was held by the Supreme Court 
that the recognizance should so far state the crime charged, as 
to show the case to be one over which the officer taking it had 
jurisdiction. But, subsequently, in The People vs. Kane, 4 
Denio, 550, it was held by the same court, that a recognizance 
need not recite the special facts which gave the officer jurisdic- 
tion, and that it is enough if he had jurisdiction in cases of that 
description, and it appears that the condition is to do something 
to which a party may be legally bound by recognizance; and 
the cases above cited were, in this respect, overruled. 

In the case of Champlin vs. The People, 2 Comst. 82, the 
rule laid down in The People vs. Kane, was adopted by the 
Court of Appeals, and is now the settled law of this State. The 
reason of the rule is, that the entering into the recognizance 
being the voluutary act of the party, he admits the authority of 
the magistrate, and acknowledges the regularity of the proceed- 
ings in which it is taken ; and, in this respect, the case is dis- 
tinguishable from one where the liability arises from a proceed- 
ing in invitum. 

The next objection which is taken to the validity of the re- 
cognizance is, that the parties to it merely bind themselves that 
the principal shall keep the peace. But such is not the fact.— 
On the contrary, the condition of the recognizance is, that Gil- 
dersleeve, the principal, shall appear at the next court of the 
Gencral Sessions of the Peace, to be holden in and for the city 
and county of New York, and then and there answer all such 
matters and things as shall be objected against him, and abide 
the order of the court, and not depart the said court without 
leave, and in the mean time shall keep the peace, &c. 

Again, it is contended that the recognizance is defective in 
not stating what particular charge the principal shall answer. 

The substance of the undertaking is, that the principal will 
appear and answer any charge which may be brought against 
him. The parties entered into the recognizance voluntarily, 
and they have no right to complain that the condition is too 

eneral. 

It has been held that where the parties are bound that the 
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principal shall appear and answer a particular information, 
where it is also a part of the condition, as in this case, that the 
principal shall not depart the court without leave, and after- 
wards the attorney-general enters a nolle prosequi as to that 
information, and exhibits another upon which the defendant is 
convicted, and he refuses to appear in court after personal no- 
tice, the recognizance is forfeited. Hawk. P. C. b. 2, ch. 15, 
§ 84; Queen vs. Ridpath, 10 Mod. 152. 

If then, an obligation to answer a particular charge, when 
accompanied with the further condition that the principal shall 
not depart without leave, implies a liability to answer any other 
charge, it certainly cannot be pretended that it is a defect in 
the recognizance that it states in express terms what the law 
would imply without them. 

The next question which arises, is as to the legal effect of the 
recognizance. 

It appears to have been taken on the 4th day of February, 
1843; and the order of forfeiture was made on the 21st day of 
February, 1845. 

The plaintiffs in error contend that the principal in the re- 
cognizance was only bound to appear at the term of the court 
of General Sessions which was held next after it was taken.— 
But such has not been the practical construction of a recogni- 
zance like the one now in question, and such, as we think, is not 
its legal effect. 

A recognizance is a substitute for the custody of the party ; 
and bail are substituted for the officer whose duty it is to take 
charge of the party accused. Thus it is laid down by elemen- 
tary writers, that a man’s bail are jailors of his own choosing, 
who are bound to secure his appearance as effectually, and to 
put him as much under the ‘power of the court, as if he had been 
in the custody of the proper officer. If he be in the custody of 
the proper officer, he cannot be set at liberty, unless discharged 
by the court, and until then, he is bound to answer any charge 
which shall be brought against him. And if bail are to be re- 
garded as standing in the same situation as the officer out of 
whose custody they have taken the accused party, it would seem 
that they also should have him ready to answer at all times un- 
til discharged by the court. 

It is well known that in the city of New York a great num- 
ber of cases are continued from one term of the General Ses- 
sions to another, owing to the absence of witnesses, the increase 
of crime, and other unavoidable causes. ‘The form of recogni- 
zance which has been used has always been substantially the 
same as the one in question; postponements have taken place 
from term to term ; and it has never been supposed that the 
condition of the recognizance was answered by an appearance 
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merely, at the next term of the court after the recognizance was 
taken. If such a construction were given to the recognizance, 
it would be necessary in every case where the party could not 
be tried, either that he should be taken into custody, or that a 
new recognizance should be taken. It seems to me that the 
legal effect of the recognizance in question is that the principal 
shall appear at the next court of General Sessions, and answer 
such charge as shall be brought against him, and be forthcom- 
ing before the court at all times until discharged. And such a 
construction I think has been sanctioned by the adjudications 
of this State. The People vs. Stager, 10 Wend. 451; Champ 
lin vs. The People, ubi sup. 

If I am correct in this view of the case, there was no neces- 
sity of any formal continuances from term to term, and the or- 
der of forfeiture was regular. 

The next ground taken by the plaintiffs in error is, that the 
statute under which the judgment in this case was entered, is 
in contravention of the constitution of 1821, which declared 
that the trial by jury in all cases in which it had been thereto- 
fore used, should remain inviolate forever. Const. 1821, art. 
7, § 2. 

A recognizance is an acknowledgment of a debt, and when 
filed in a court of record, is a matter of record. At common 
law it bound the lands of the conusor, and an execution might 
be issued upon it as upon a judgment. Tomlin’s L. Dic. tit. 
Recognizance ; 2 Saund. 68 a to 70d. 3; The People vs. Van 
Eps, 4 Wend. 387; The People vs. Kane, 4 Denio, 530. 

Before the year 1818, a recognizance when forfeited was sent 
by the court in which it was taken to the Court of Exchequer, 
which was authorized to enforce it by execution. Laws 1813, 
p- 401, §§ 1, 6, 9. In the year 1818 the Courts of Common 
Pleas of the several counties of this State, were vested with the 
like powers relative to the collection of forfeited recognizances, 
as had been before that time vested in the Court of Exchequer. 
Laws 1818, p. 507, § 8. It was not necessary to bring an ac- 
tion upon the recognizance, because there was nothing to be 
tried. 

The recognizance was an acknowledgment of record that a 
debt was due, and was in its legal effect, a confession of judg- 
ment. 

About the year 1830, an action of debt was, for the first 
time, brought in the Supreme Court of this State, founded on 
a recognizance. ‘The reason why this course was pursued was, 
that when the powers of the Court of Exchequer, which was a 
branch of the Supreme Court, were transferred to the several 
Courts of Common Pleas, an execution issued by one of those 
courts, could not be sent out of the county. And it was finally 
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provided by statute that when any recognizance to the people 
of this State should become forfeited, the District Attorney 
should prosecute it by action of debt for the penalty. 2 R. §S. 
485, § 29. 

In the year 1844 the statute under which the judgment in 
this case was entered up, was passed. Laws 1844, p. 475, § 8. 
That statute, which applies only to the city and county of New 
York, provides that all recognizances given to answer a charge 
preferred in a court of criminal jurisdiction, on being forfeited, 
shall be filed by the District Attorney, together with a certified 
copy of the order of the court forfeiting the same, in the office 
of the clerk of the said city and county, and that thereupon the 
clerk shall docket the same in the book kept by him for docket- 
ing judgments, transcripts whereof are filed with him as such 
clerk, as if the same were the transcript of a judgment record 
for the penalty ; and it is further provided that such judgment 
shall be a lien on real estate, and that it may be collected by 
execution. 

It will be seen that this is substantially the re-establishment 
of the rule which existed at common law, and under the former 
statutes of this State, and which existed at the time the consti- 
tion of 1821 was adopted, under which the statute in question 
was passed. 

It was said upon the argument that this statute deprives a 
party of the opportunity of setting up any matter which might 
be alleged in discharge of his liability. Under the common 
law rule it frequently occurred that there were matters which 
had arisen subsequent to the entering into the recognizance, 
which in equity and justice entitled the conusor to a discharge, 
and a writ of audita querela was resorted to for that purpose. 
But afterwards, as a more convenient method, the courts were 
in the habit of granting summary relief upon motion. Tomlin’s 
L. Dic. 131, tit. Audita querela. And it was expressly provi- 
ded by the laws of this State that the Court of Exchequer might 
discharge a recognizance after forfeiture, when justice and 
equity required it. Laws 1813, p. 401, § 1. The same power 
was conferred upon the courts of Common Pleas of the respec- 
tive counties when they were substituted in the place of the 
Court of Exchequer. Laws 1818, p. 307, § 8. It is said, how- 
ever, that no such power is conferred upon any court by the law 
of 1844. If the judgment entered up under that act is a judg- 
ment of the Court of Common Pleas, there is no doubt that by 
the rules of the common law that court would have the power 
to give relief on motion. The Legislature have not expressly 
declared that such a judgment shall be a judgment of the Court 
of Common Pleas, although it would seem that such was their 
intention: for, after requiring the judgment to be docketed with 
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the county clerk, they provide that an execution may be issued 
to collect the amount of the recognizance, in the same form as 
upon a judgment recovered in the Court of Common Pleas.— 
And it would seem that the plaintiffs in error so construed the 
law, for the writ of error is directed to the judges of the Court 
of Common Pleas, and the return is made by them. Besides, 
the revised statutes contain a general provision that upon the 
application of any person whose recognizance shall have be- 
come forfeited, or of his surety, the court of Common Pleas of 
the county in which such recognizance was taken, may dis- 
charge the same upon such terms as to such court shall appear 
just and equitable. 2 R. 8S. 486 § 87. 


But even if that court did not possess the power to interfere, 
there can be no doubt that, in a proper case, a Court of Equity 
would give relief. 

Again, it is contended on the part of the plaintiffs in error, 
that if the recognizance in this case is to be governed by the 
act of 1844, which was passed after it was taken, the character 
of the liability assumed by the plaintiffs will be changed. The 
question then arises, what was the nature of the plaintiffs liabil- 
ity at the time the recognizance was entered into. 


It appears by reference to the recognizance, that the conu- 
sors acknowledged a debt to be due, which should be levied of 
their goods and chattels, lands and tenements. It was taken 
before one of the special justices for preserving the peace in the 
city of New York, and when returned and filed, it became an 
acknowledgment of an indebtedness of record, and like other 
records it imported absolute verity. People vs. Kane, 4 Denio 
530. At that time it was not a lien upon lands, and an execu- 
tion could not be issued without a suit; but in such suit, it was 
not necessary to allege or prove any damage by reason of the 
breach of the condition. The only thing necessary to be al- 
leged and proved was the breach. 2 R. 8. 485, § 29. If, how- 
ever, the judgment should be entered up under the provisions 
of the act of 1844, the order of the court before which the 
breach would occur, and of which the court itself would have 
conclusive evidence, would be regarded as sufficient proof of the 
breach, without the additional formality of the commencement 
of a suit, and a repetition of the same proof. It is true, that in 
the former case the party would have an opportunity to set up 
any matter which would operate as a discharge ; but in the lat- 
ter case he could do the same thing, though in a different man- 
ner. The extent and character of the liability would be the 
same in both cases, but the proceedings would be more summu- 
ry in one case than in the other. 


The statute of 1844 takes away no right, but operates merely 
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in furtherance of the remedy; it furnishes a more summary 
method of enforcing an existing obligation. See 1 Kent, 555. 
The judgment of the court below must be affirmed. 


District Court of the U. States.—Wisconsin. 


Special Term, October 1849. 


SAMUEL H. HUNNEMAN and JOSEPH H. HUNNEMAN ve. THE CITY OF 
MILWAUKEE. ; 


1. By the law of Wisconsin now in force, ‘‘any rate of interest agreed upon 
by the parties in contract, specifying the same in writing, is legal and prop- 
er”’—where not so specified the rate is 7 per cent. 

2, A bond payable on 31st Dec., 1848, with interest thereon ‘at the rate of 10 
per cent. per annum,” draws 10 per cent. until payable, and only 7 per cent. 
afterwards. 


MILLER, J.—This suit is upon a city bond, for the payment 
of seventeen hundred and forty-seven dollars and fifty-nine 
cents, on the thirty-first day of December, A. D. 1848, with in- 
terest thereon, at the rate of ten per cent. per annum. The 
only point presented for the consideration of the court is, the 
rate of interest recoverable after this bond became payable. 


By the law of this State in force at the date of this bond, 
“any rate of interest which persons may agree upon, not ex- 
ceeding twelve per centum per annum, shall be legal and valid: 
Provided, that where the rate of interest is not otherwise spe- 
cified, it shall be computed at seven dollars for the given day 
of payment on the sum of one hundred dollars for one year.” 
By the law of this State now in force, “any rate of interest 
agreed upon by parties in contract, specifying the same in writ- 
ing, shall be legal and proper. And “ where no rate of inter- 
est is agreed upon, or specified in a note, or contract, seven per 
centum per annum shall be the legal rate.”’ 


The rate of interest until this bond became payable is fixed 
by agreement of the parties at ten per cent. ; but there is no al- 
lusion to it subsequent to that date. The parties did not con- 
tract for any rate of interest until the bond was paid, but only 
until it became payable. The defendant did bind itself to pay 
ten per cent. to the thirty-first day of December, one thousand 
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eight hundred and forty-eight, the day on which both principal 
and interest became payable; but no longer. This bond does 
not admit of any other construction. After the bond became 
payable, the law interposed, both to allow and to regulate the 
rate of interest to be paid for and on account of, the illegal de- 
tention of the debt ; which in the absence of an express agree- 
ment, is seven per cent. I find in the United States Digest, 
vol. 2, p. 624, § 244, this reference to the case of Henry vs. 
Thompson, Minor 209 :—“In Alabama, a contract to pay in- 
terest at a rate exceeding eight per cent. per annum, must be 
in writing, signed by the party to be charged, and express that 
it is for the loan of money, &c. And such interest is recovera- 
ble only for the stipulated time of forbearance.”” In Ludwick 
vs. Huntzinger, 5 W. & 8S. 51, it is decided that on a bond for 
for the payment of money on a certain day after date, with three 
per cent. interest from date, the plaintiff was entitled to recov- 
er interest at three per cent. until the time of payment, and af- 
ter that, legal interest at the rate of six per cent. See also 1 
Nott & McCord, 67. The only case in opposition to this rule, 
that I have been able to find, is Kilgore vs. Powers, 5 Black- 
ford 22. The court made no allusion to the statute of the State 
of Indiana, upon the subject of interest ; but merely contented it- 
self with the remark, that interest to the time of judgment at ten 
per cent. was correctly calculated according to the contract. The 
note was for the payment of one hundred and fifty dollars on a 
certain day after date, with ten per cent. interest. This case is 
not entitled to consideration sufficient to influence a decision 
against the weight of authority, and what I deem the legal con- 
struction and effect of the contract. It is therefore ordered, 
that interest be calculated on this bond at the rate of ten per 
cent., until the time it became payable, and after that to this 
time, at seven per cent. 
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Superior Court of New York. 


Present—Oak.zy, Ch. J: and Sanprorp and Parng, JJ. 


LINDEN Resp’t v. FRITZ, App’t. 


1. Where a party has two remedies, legal and equitable, he will not be allowed 
to enforce both—he must e,ect which he will enforce. 

2. Where a right of re-entry for a breach of conditions is reserved, it may be 
enforced by the party to whom it is reserved, although he has no reversiona- 
ry interest in the demised premises. 


This was an appeal from an order overruling a demurrer, and 
from an order granting an injunction. 

The case was argued by 

John Cochrane, for appellants. 

J. M. Knoz, for respondents. 


SanpFrorD, J.—The only ground presented by the demurrer 
which requires any serious consideration, is that no right of en- 
try exists in the plaintiffs—that the lease executed by them to 
West, operated as an assignment of the original lesse, pro tanto 
—and there being no reversionary interest in the plaintiffs, 
they cannot recover. Whatever the effect of this lease might 
be, as between West and the — lessor of the demised 
premises, we have no doubt that as between West and the plain- 
tiffs, it is to be regarded as a sub-lease, and not as an assign- 
signment of the original term. The right to re-enter was re- 
served to the plaintiffs, and this suffices to enable them to enter 
for breaches of the conditions although there be no reversion 
remaining in them. Doe ex. dem. Freeman ys. Bateman, 2 B. 
and Ald. 168—and see Kearney vs. Pest, 1 Sandf. R. 105, af- 
firmed on appeal, 2 Coms. 894. The judgment for the plain- 
tiffs on the demurrer must be affirmed with costs. 

On the appeal from the order granting the injunction, a dif- 
ferent question arises. The complaint, after setting forth the 
violations of covenants and conditions for which the plaintiffs 
seek to recover, prays for a judgment of forfeiture of the term 
of years—that the defendants be for that cause dispossessed, 
and that the plaintiffs be put into possession of the premises.— 
It then prays for an injunction to restrain the defendants from 
making alterations in the buildings, and from using them for 
retailing liquors, and in other modes prohibited by the cove- 
nants in the lease. The forfeiture and re-entry prayed, are the 
relief heretofore granted in the action of ejectment brought for 
the recovery of the demised premises. The injunction asked is 
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purely equitable relief, heretofore given in a chancery suit, and 
in conformity to the principles of equity. The ejectment brought 
to effect a re-entry, for breaches of the condition in a lease, has 
always been regarded in the law as a hard action—one strictis- 
simi juris ; and the English Chancery Reports abound in cases 
in which the courts of equity have been importuned to relieve 
tenants against the forfeitures claimed in such actions. <A pro- 
ceeding like that before us would never have been thought of 
under the system of remedies in force prior to the Code of Pro- 
cedure. Equity abhors forfeitures, and always relieves against 
them when possible to do so; and no man would have ventured 
under that system, to ask her for one of her most benign reme- 
dies, while in the same breath he demanded from her a rigorous 
forfeiture of his opponent’s estate in the subject of the contro- 
versy. Does the Code of Procedure make any change in this 
respect ? Can a plaintiff, under the Code, ask for equitable re- 
lief, and in the same suit demand a forfeiture? We are clear 
that the code has not altered the rule. It has abolished the 
distinction between legal and equitable remedies, but it has not 
changed the inherent difference between legal and equitable re- 
lief. Under the code, the proper relief, whether legal or equi- 
table, will be administered in the same form of proceeding. In 
some cases, alternative relief may be prayed, and relief be grant- 
ed, in one or the other form, in which cases an action at law was 
necessary before, to attain the one form, and a bill in equity, to 
reach the other. A suit for specific performance is one of that 
description. But we think inconsistent relief can be no more 
asked now than it could be under the old system. A vender 
cannot now exhibit a complaint, demanding payment of an in- 
stalment of purchase money in arrear, and also forfeiture of the 
contract of sale, and restoration of the possession, even if the 
contract expressly provided for such payment and forfeiture.— 
There can be no better illustration of our meaning than this 
ease. The forfeiture of the term is a relief totally inconsistent 
with any equitable remedy. The lessor may pursue his remedy 
for a re-entry, or proceed for an injunction and damages, leav- 
ing the tenant in possession. He has an undoubted option to 
do either. He cannot do both. ‘“ He that seeks equity must 
do equity,” is a maxim which lies at the foundation of equity 
jurisprudence, and it is not at all affected by any change of rem- 
edies. 

A much broader effect has been claimed for the abolition of 
the distinction between legal and equitable remedies than was 
ever intended by the legislature. The first section of the Code 
shows what was intended by the word “remedies.” It is lim- 
ited to actions and special proceedings, and the declared object 
of the preamble to the Code is simply to abolish the distinction 
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between legal and equitable actions. There is no ground for 
supposing that there was any design to abolish the distinction 
between the modes of relief known to the law as legal and equi- 
table, or to substitute the one for the other, in any case. Those 
modes of relief—the judgment or decree—to which a party, 
upon a certain state of facts, was entitled, were fixed by the law 
of the land. No inference or deduction from astatute, nothing 
short of a positive enactment, could change them. The Code 
contains no such enactment, and we do not perceive in it any 
countenance for an inference or deduction to that effect. The 
chapter of the code relative to injunctions does not affect the 
question. It substitutes an order for the writ heretofore used, 
and defines the cases in which it may be granted, the latter be- 
ing the same as were established in our Court of Chancery. It 
does not create a new remedy. On the contrary, it recognizes 
the injunction as an existing provisional remedy. Is character 
as a mode of equitable relief, is not at all altered or impaired. 
Our conclusion is, that the plaintiffs had no right to an injunc- 
tion while they demanded a forfeiture of the lease. As the case 
made by the complaint would entitle them to an injunction, if 
their relief had been limited to that remedy, together with dam- 
ages, we will permit the injunction to stand, on their stipulating 
not to take judgment for a forfeiture, or delivery of possession 
of the premises, and they may amend their complaint so as to 
ask for damages. Unless they thus stipulate, the order for the 
injunction must be reversed. 


Difference between Lord Stowell and Lord Eldon. 


[From the Democratic Review.] 


To illustrate our views of the vast superiority of well over ill 
written judicial opinions, we refer to the reported judgments of 
the two celebrated brothers, William and John Scott, better 
known as Lords Stowell and Eldon. For a long contempora- 
neous period, the former presided in the Admiralty, the latter 
in the Chancery Court of England. We quote from Lord 
Brougham, who intimately knew them both. 

Speaking of Lord Stowell, he says:—‘“‘If ever the praise of 
being luminous could be justly bestowed upon human composi- 
tions, it was upon his judgments, and it was the approbation 
constantly, and, as it were, peculiarly appropriated to those 
wonderful exhibitions of judicial capacity. It would be easy, 
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but it would be endless, to enumerate the causes in which his 
great powers, both of legal investigation, of accurate reasoning 
and of lucid statement, were displayed to the admiration not 
only of the profession, but of the less learned reader of his judg- 
ments. . . The questions which arise 
in administering the Law of Nations, comprehend within their 
scope the highest national rights, involve the existence of peace 
itself, define the duties of neutrals, set limits to the prerogatives 
of war. Accordingly, the volumes which record Sir W. Scott’s 
judgments may well be in the hands of the general student, and 
form part of any classical library of f English eloquence, or even 
of national history. ° . He was a 
person of great classical attainments; and from hence, as well 
as from the natural refinement and fastidiousness of his mind, 
he derived the pure taste which presided over all his efforts, 
chastening his judicial compositions and adorning his exquisite 
conversation.” 

Compare this with what he says of Lord Eldon :—“ The de- 
fects which have been noted in his judicial capacity are of course 
to be traced in the reports of his judgments. The force of the 
opinion, and even the course of the argument, are lost in the 
labyrinth of uncertainty, doubts, and ever conflicting arguments 
which make up the whole mass. In the sands which spread out 
as far as the eye can reach, which shift perpetually about, which 
rise in whirls, and are tossed about and heaped up in mountains 
—the eye looses the view of the point towards which the cur- 
rent of decision is directed, and indeed the current itself is lost 
in the wide expanse. These learned and elaborate performances 
are therefore of far less use than they might have been as guides 
to future lawyers ; for the argumznts are lost in special circum- 
stances, and the principal points choked among the details. It 
was said by Mr. Justice Williams, wittily and correctly, that 
they would be of special use as soon as the old Ptolemaic cycle 
should begin a second time to run, and every one thing happen 
over again, and in the same order, which had occurred before.” 


Jurisdiction of the Law. 


It is well known that this Journal is not confined strictly to 
what the mere plodding case lawyer would denominate legal sub- 
jects. We occasionally speak of Medicine, and of every branch 
of Science which is likely to come under discussion in the trial 
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of cases in Courts; and we make no objection to calling atten- 
tion to recent works on these subjects. It is not very long since 
we had occasion to speak of the value of Mr. Ewbank’s work 
on Hydraulics. Ina conversation afterwards with the author 
of that work, he expressed surprise that it had been reviewed 
ina Law Journal, and enquired by what means we acquired 
jurisdiction over such a subject ? The question indicated the ex- 
istence of a very common error, founded in an under estimate 
of the great Science of Jurisprudence. We endeavored to an- 
swer the question in a satisfactory manner; but we find so am- 
ple an answer in an article in the March number of the Demo- 
cratic review, that we republish from that Magazine the follow- 
ing extract :— 


“We have time and space barely to allude to those stores of 
knowledge, ranging over every science and art, every trade and 
calling, which a lawyer in extensive practice at Vist Prius must 
possess, if he would acquit himself even respectably. Every 
thing, from the construction of the United States Constitution 
to the construction of a fanning-mill, must pass in review before 
him. Breaches of the marriage contract, and of a warranty in 
the sale of horses—broken limbs unskillfully reduced by quack 
surgeons, and characters damaged by slanderous tongues or li- 
bellous pens—the science of the steam-engine, and the constitu- 
ent element of a patent elixir—whether somnambulism or an 
alibi is the best defence to an indictment for murder—marine 
insurance, and the drift of the trade winds—fire insurance and 
the combustible nature of oils—building contracts, and the mys- 
teries of carpenters, bricklayers and painters—the tanning of 
leather, the erection of saw-mills, and the construction of rail- 
ways—the usages of brokers, bankers, merchants anc. doctors— 
the rights of clergymen, school-masters, sea-captains, and mili- 
tia colonels, and the duties of parishioners, scholars, sailors and 
soldiers :—in short, and omitting details, the lawyer in full bu- 
siness, in the space of a single month, is often compelled to fa- 
miliarize himself with legal learning which lies scattered along 
the track of the last five hundred years, and with the various 
arts, sciences, professions, trades and practices of his own times ; 
be as patient as a scourged donkey, while working like a galley 
slave ; be broad awake to all the defects of his own side of the 
case, and keen to detect the tricks of his “learned opponent ;” 
keep his temper while a mercurial judge wrests the guidance of 
the trial out of his hands, and turns it into channels where de- 
feat is almost certain to overtake him; listen to the ill-timed sug- 
gestions of an ignorant client, while put to the rack by the per- 
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versity or stupidity of a witness; and at the close of the pro- 
tracted contest, with a pile of blotted manuscript before him, 
not one word of which he has had time to review, he must rise, 
bring order out of confusion, symmetry out of chaos, demolish 
this witness, support that, reconcile contradictions, anticipate 
and answer the objection of his adversary, smooth down the 
prejudices of the court, win the good will of the jury, and se- 
cure a verdict—if he can! 

Surely, lawyers that ave lawyers, need not be told, that they 
must study something beside Coke and Chitty. 


Wheeling Bridge Case. 


The following is an extract from the Report made by Chan- 
cellor WaLWwortH, to the Supreme Court of the United States, 
on the 18th February, 1851. It will be remembered that Chan- 
cellor W. was appointed by the Court to take testimony andre- 
port the facts and his opinion to the Court :— 


*T have arrived at the conclusion, and do accordingly decide 
and report thus: That the Wheeling Suspension Bridge is an 
obstruction of the free navigation of the Ohio by vessels pro- 
pelled by steam, which are now engaged in the commerce and 
navigation of that river, and by such vessels as will undoubtedly 
be engaged in such navigation and commerce hereafter. 

And I further decide and report, That the change or altera- 
tion which can or should be made in the construction and exist- 
ing condition of the Bridge, to remove the obstruction which 
now exists to the free navigation of the river by steamboats, is 
to raise the suspension cable and the flooring of the Bridge in 
such a manner as to give a level headway of at least 300 feet 
inside, over a convenient part of the channel—not less than 128 
feet above the level of Zero on the Wheeling water guage.— 
This elevation is 28 feet above the highest point of the present 
Bridge, and 60 feet above the elevation of the Bridge at the 
Western abutment. It will give over 80 feet headway on the 
usual high floods of the Ohio, and its estimated cost is $208,600. 
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Criticism on the English Court of Exchequer. 


The learned Barons of the Exchequer having chosen to lay 
down the rule, that there must be moral fraud to give a remedy, 
have, as might be expected from the adoption of so inadequate 
and so undiscoverable a test, got themselves into such a quag- 
mire of doubts and diffeulties, such a swarm of distinction be- 
tween tacit suppressions and actual mistatements,—between 
statements which the maker believes to be true, statements he 
knows to be false, and statements about which he knows noth- 
ing—between falsehood committed through the medium of an 
agent, and falsehood committed by the principal only,—between 
lies direct, and lies collateral,—that it must be beyond even 
their powers to deduce from them any rule on which men can 
act. One or two points however, they have decided which are 
worthy of notice. One is, that there is no fraud, and conse- 
quently no remedy, in the case of any misrepresentation which 
the person making it is not proved to have known to be false. (1) 
Another, that an agent is not to be presumed to know what his 
principal knows. (2.) So that, under these two precious rules, 
a man who wishes to commit ever so great a fraud, has only to 
employ an agent, and he may do it with impunity! These bad 
decisions have obviously arisen from the tendency of the leading 
mind in the Court of Exchequer, to lay down the strictest pos- 
sible rules on all subjects. This was the very thing which orig- 
inally drove men into equity, and it is therefore not inappropri- 
ate to notice one or two other flagrant cases in which this 
tendency has been displayed. The same Court has decided (3) 
that since no warranty is implied on the sale of a specific chat- 
tel, and since the sale of land is always specific, a purchaser of 
land has never a remedy for any defect or fault, however clear 


(1) Comfoot v. Fowke, 6 M. & W., 358; Moens v. Hayworth, 10 M. & W., 147. 
(2) Comfoot v. Fowke, sup. See moreover on this subject Collins v. Evans, 


5 G. B., 820; Taylor vy. Ashton, 11 M. & W., 401; Ormrod v. Huth, 14 M. & 
W., 662; Rawlings vy. Bell, 9 Jur. 973; Atkinson v. Pocock, 12 Jur. 60; B. 
Alderson’s judgment in Smout v. Ilberry, 10 M. & W., 1, contains some better 
sense, which is inconsistent with later decisions. 

(3) Sutton v. Temple, 12 M. & W., 52; Hart v. Windsor, 12 M. & W., 68. 
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the object of the purchase, however clear that the seller must 
have known of the defect, however certain that the purchaser 
could not by any reasonable efforts or inquries have discovered 
it. Again, Baron Parke has laid it down as a strict rule, (4) 
that no agent or manager has power to borrow money on behalf 
of his principals for the purpose of the business, unless it is in 
the usual course of the business to do so, however stringent the 
necessity of the particular case, and however certain the ruin of 
the whole concern for the want of money; and Mr. Justice 
MAULE’s very sensible ruling in the same case, to the effect that 
the"power of the agent depended upon the question of necessity 
or no necessity, which it was for the jury to decide, was accord- 
ingly overruled. Lastly, in the notorious cases of Reynell vs. 
Lewis, and Wyld vs. Hopkins, (5) the court assumed to itself 
the office of a jury, decided what acts do, and what do not, 
amount to the appointment of an agent by a provisional com- 
mittee man: and, in so doing, not only made, according to the 
opinion of most persons, a bad decision in the particular case, but 
stereotyped that decision as a permanent rule of law. This last 
case, with which we must conclude, is very characteristic of the 
Court of Exchequer. Rules, no doubt, there must be. But 
adherence to rule irrespective of the reason on which the rule 
is founded, inability to perceive the limits to every rule which 
opposite rules and principles create, inattention to the wants 
and habits of society, and a disposition to fix every thing, and 
leave nothing to be done by judge or jury in individual cases, 
are the very vices which have so often rendered law odious and 
contemptible. The amazing subtlety, the great learning and 
vast logical power of some of the barons. render it all the more 
necessary to protest against an abuse of these qualities which 
bids fair to produce very great evils. 
[Lond. Law. Rev. for May, 1848, p. 81. 





(4) Hawbayne v. Bourne, 7 W. & M., 595. 
(5) M. & M., 517. 
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Habeas Corpus—One of the Bulwarks. 


One would suppose from the ado made by legal writers about 
the ancient privilege of the writ of habeas corpus, that it was 
a matter of some considerable importance; especially from the 
fact that the framers of the Constitution of the United States, 
with due solemnity, have provided that such privilege shall not 
be suspended, except in case of some great public emergency. 
Let us analyse this bulwark of personal liberty. Lord Denman, 
in the case of the Sheriff of Middlesex, says :—On the motion 
for a habeas corpus, there must be an affidavit from the party 
applying ; but the return, if it discloses a sufficient answer, puts 
an end to the case; and I think, the production of a good war- 
rant is a sufficient answer. Numerous American cases might 
be cited sustaining the dictum of Lord Denman. In fact, this 
is said to be one of the plainest principles of law. 

Though the accused be as innocent as purity itself, if the ac- 
cusation is in legal form, there is an end to his bulwark. Has 
not the importance of the writ of habeas corpus been overrated ? 
Its operation is confined to the record returned. If that disclo- 
ses a legal cause of imprisonment, it matters not whether the 
facts therein set forth be true or false. 

The language of Lord ELLENBOROUGH, in the case of Burdett 
vs. Abbot, affords relief to the mind after plodding through the 
res judicata of modern jurisprudence. In case of a commit- 
ment, palpably and evidently arbitrary, unjust and contrary to 
every principle of positive law, or natural justice, we must look 
at it and act upon it as justice may require; from whatever 
court it may profess to have proceeded. Such was the language 
of one of the ablest Judges of England ; and it is sustained by 
the British statute, substantially re-enacted in Pennsylvania. 
In all cases provided for by the act, although the return to the 
habeas corpus be sufficient in law, it shall be lawful for the judge 
before whom it is returnable, to examine into the truth of the 
facts therein set forth, and to do as to justice shall appertain. 
And yet, we are told in Burdett vs. Abbot, that to try over 
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again, on a return to a writ of habeas corpus, what has already 
been decided, would be contrary to the plainest principles of 
law. Thus this statutory provision and the beautiful language 
of Lord Ellenborough, lose even the dignity of legal literature, 
and become mere unmeaning figures of speech. 

Of what avail then is the boasted privilege of the writ of ha- 
beas corpus? 0. H. B. 

Philadelphia, 1850. 


Common Carriers. 


The Boston Law Reporter for March, 1848, p. 524, gives a 
brief report of the case of Stoddert et al. vs. The Long Island 
Railroad Company, involving the liability of the express lines 
as common carriers. Since the publication of that case the Su- 
preme Court of the United States, at Washington, has decided 
the case of The Merchants’ Bank vs. The New Jersey Steam 
Navigation Company, arising out of the loss of specie by the 
burning of the Steam-boat Lexington, on Long Island Sound: 


“A special contract, it appears, had been entered into by 
Harnden & Co., with the steam-boat company, by which the 
former agreed to pay $250 a month for the carriage of crate a of 
specified dimensions, upon the conditions that the company 
should not be responsible for the safe carriage or delivery of 
any article carried on board of the steam-boats between New 
York and Providence. They were required to advertise, andto 
attach to their bills of lading a notice to this effect. Nothwith- 
standing this, the Court decided that the owners of the steam- 
boats were responsible, and they gave this decision upon the 
ground that there was gross carelessness on board the Lexing- 
ton. They say that she was on fire on the voyage before the 
ill-fated accident—that there was a box of goods partially con- 
sumed then—that on the last voyage bales of cotton were placed 
in close proximity to the boilers—that the engine was in one 
place below, the hose in another—that the fire buckets were few 
and good for nothing—that the specie boxes were used for wa- 
ter buckets—that iron tiller ropes were not used according to 
the requisitions of the law of Congress—that no heed was paid 
to many provisions of this law, and that, in fine therefore, the 
respondents are liable.”’ 

Both this case and the one before Judge Vanderpool, leave 














AMERICAN LAW JOURNAL. 431 


{New Publications. } 

still unsettled the important question raised before each court, 
i. e., whether as exclusive credit is given by the consignor to 
the Express line alone the Express line is solely liable as the 
common carrier. Judge VANDERPOOL, indeed, intimated his 
opinion pretty clearly in his charge, but it did not become ne- 
cessary to act upon it, as the defendant (the Railroad Company) 
was held liable on the ground of negligence. 


NEW PUBLICATIONS. 


Serect Cases 1n Equity argued and determined in the Court of Common 
Pleas of the First Judicial District of Pennsylvania, from 1841 to 1850. Re- 
ported by A. V. Parsons, one of the Judges of the Court. Vol. 1. Phila- 
delphia: T. & J. W. Johnson, law book sellers and publishers. 1851. 


It is seldom the good fortune of the profession to fall upon such a volume of 
reports as this. It reminds one of the older reporters who made volumes be- 
cause there was law learning to be communicated to their brethern; not because 
the Courts had made decisions and the Judges wished to see themselves in print. 
Here is a book which contains forty-two opinions selected from among many 
hundreds which passed before the First Judicial District during a period of ten 
years, selected from the vast business of life which agitates a great community 
of over four hundred thousand souls; selected because they are important and 
leading cases which eminent professional men had argued, and to the consider- 
ation of which profound and distinguished judicial learning had been brought ; 
selected because the science of equity jurisprudence, the last and highest re- 
finement of the legal mind is yet in its infancy among us; selected because the 
vast and multiplied business of the Orphans’ Court, so important to all, both 
living and the dead, is necessary to be understood and rightly administered ; 
selected because the learned and exhausting labors of the judges are of right the 
common property of the profession; selected because solicitations of the bar 
had been earnest and frequent that they should be gathered together and pre- 
served: hence the propriety of the name. We cannot but congratulate the pro- 
fession that in an age of book-making we have presented a volume which will 
delight and guide the hard working practical man of business who seeks for 
principles, cases and learning, and which at the same time the scholar will ad- 
mit to be something of a better order of English than the incessant and multi- 
plied and ill-paid labors of most judges enables them to produce. There is not 
a case in the book that is not well worth careful and attentive study. There 
is not a case that is not important, and that must not become a leading one on 
its own branch. There is not a case wherein the arguments, the authorities, 
the principles applicable to its own facts, will not be found of the greatest pro- 
fessional use. 
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Most of the opinions are Ly the Hon. Epwarp Kine, who has filled the post 
of a Judge on this bench for more than twenty-five years, during which time he 
has exhibited learning and industry of the first order, and his opinions have 
given to the profession the highest satisfaction. 

It is not easy to particularize cases where all are of great merit; but we would 
call professional attention to Bank of Kentucky and Schuylkill Bank, p. 226; 
Estate of Esther Barton, p. 24; Estate of Bryan Wilkinson, 170; Twells v. Cos- 
ten, 375; Pepper’s will, 426; Parish vs. Koons, p. 79; Butler vs. Butler, 329, 
and Holden vs. McMackin 270, as prominent cases, involving questions at once 
new, interesting and important. 

It is needless to say that our friends the Messrs. Johnson have given to the 
typegraphical portion of the book their usual attention. We think, we may 
safely say, that every portion of the book, the opinions, the reporter’s labors, 
and the mechanical execution, are of the best order, and cannot but command 
professional regard and approbation. F. 


Rerorts or Cases in Law and Equity in the Supreme Court of the State of New 
York. By Oriver L. Barsovr, Counsellor-at-Law. Vol. 6. Published by 
Gould, Banks & Gould, Albany; and by Banks, Gould & Co., N. York. 1850. 


This volume contains many very interesting decisions. At page 9, in the 
ease of Kidd, et al., v. Dennison, et al., we find an important decision on the 
doctrine of waste, as applicable to the condition of our country, abounding as it 
does with large tracts of wild land. A tenant of a wild and uncultivated tract, 
paying rent, is held to have a right to fell part of the timber to fit the land for 
cultivation. To what extent wood may be cut, before the tenant is guilty of 
waste is left to the sound discretion of the jury, under the direction of the court. 
In the case of Spear et al. v. Myers, p. 445, it is announced that it is in the dis- 
cretion of the judge, or referree, to determine when testimony to the character 
of witnesses shall cease, when it may be resumed, and, under some circumstan- 
ces, which party shall close the examination, and that the court of review will 
not interfere with that discretion, unless it has been abused. In Wiggins vs. 
Hathaway, p. 632, we find an interesting decision on the extent of a Postmas- 
ter’s liability for the contents of a lost letter. And in Schutt vs. Large, p. 373, 
a principle is affirmed which it isimportant should be extensively understood, if 
it be maintained. It is there held that a person whose title to land, though 
regular on paper, is obnoxious to the objection of having been obtained by fraud, 
cannot shield his title by conveying the premises to a dona fide purchaser, and 
afterwards purchasing them back. This decision would seem to limit the ap- 
plication of the rule as laid down in Sugden on vendors, 531, if it does not entire- 
ly overthrow it. The book is full of matter of great interest to the profession, 
and is presented in the usual excellent style of the publishers. 








